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Court of Appeals of the District of Columbia 


No. 6103. 


John H. Layne, Appellant, 
vs. 

j 

The Tribune Company, a Corporation!. 


a Supreme Court of the District of Columbia. 

j 

At Law. 

No. 80437. ; 

John H. Layne, Plaintiff, j 

vs. I 

i 

The Tribune Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abojve-entitled 
cause, to wit: 

! 

1 Declaration. 

I 

Filed October 29, 1931. j 

i 

In the Supreme Court of the District of Columbia, 

Holding a Law Term. 

i 

Law. No. 80437. 

! 

John H. Layne, Plaintiff, 


vs. 


The Tribune Company, a Corporation, Defendant. 

Count 1. The plaintiff, John H. Layne, sues tlte defend¬ 
ant, a corporation doing business in the city of Washington, 


i 

i 
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JOHN H. LAYNE VS. THE TRIBUNE COMPANY. 


District of Columbia, for that, the plaintiff before and at 
the time of tin* committing by the defendant, its agents, 
servants and employees, of the grievances hereinafter men¬ 
tioned, was, and, for many years prior thereto, had been 
and still is a resident of said District and for a long time 
prior thereto was and still is engaged as an attorney at 
law and employed as such in and by the Government of the 
United States in its Bureau of Internal Revenue: and for 
that plaintiff was a person of good name, credit, reputa¬ 
tion and condition and deservedly enjoyed the esteem and 
good opinion of his neighbors, clients, members of his pro¬ 
fession and superiors in office, and other worthy citizens 
and was reputed to be a person of honesty and integrity 
and an upright, honest and honorable citizen. 

And at the time of the publication hereinafter set forth, 
the defendant corporation published and circulated and 
caused to be published and circulated a certain daily news¬ 
paper of general circulation known as the “Chicago Daily 
Tribune,” and this generally and extensively throughout 
the United States and foreign countries. 

2 And plaintiff further says that prior to the com¬ 

mitting of the grievances hereinafter set forth he had 
never been guilty of unethical practices and conduct in the 
private practice of his profession and in the practice of the 
same as an officer, agent, servant and employee of said 
Government; and plaintiff had never been accused of any 
violation of law and any crime and had not been suspected 
of ever having been guiltv of violation of the National 
Prohibition Act. 

Yet the defendant, by its agents, servants and employees, 
notwithstanding the premises, on to wit, October 30, 1930, 
in said places, did compose, publish, sell and widely circu¬ 
late, and did cause to be composed, published, sold and 
widely circulated, in said newspaper, whereof defendant 
was then and there proprietor and publisher, a certain 
false, scandalous, malicious, defamatory and libellous mat¬ 
ter, as follows, to wit: 

“2 Congressmen in Encounters with Dry Law. Review 
Cases of Morgan and Denison. 


Edward E. Denison of Marion, Ill., is another member of 
Congress backed by the Anti-Saloon league who got into 
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trouble with the federal government over the alleged smug¬ 
gling of liquor. 

Mr. Denison and his former secretary, Johnj H. Layne, 
were indicted on Nov. If), 1929, by a District ojf Columbia 
grand jury on a charge of liquor possession.” 

i 

! 

And plaintiff avers that he had been at one time secretary 
to said Denison and that the defendant in publishing and 
charging the aforesaid, meant thereby and intenjded to con¬ 
vey and charge and actually did convey and charge that 
plaintiff was the said John H. Layne indicted as aforesaid; 

and plaintiff avers that the aforesaid publication, 
3 statement and charge against him and the jallegations 
and averments therein set forth had no dxistence in 
fact and were absolutely and wholly false; that plaintiff was 
not then and has never been indicted by the said Igrand jury 
as in said scandalous and defamatory publication charged; 
but said false, scandalous and defamatory and libellous 
statement has caused many persons to suspect ijind believe 
plaintiff to have been indicted by said grand jijry for the 
crime of possession of intoxicating liquor in violation of the 
National Prohibition Act and to have been guiltv of said 
offense and crime. 


Whereby and by reason whereof plaintiff has suffered 
great humiliation, anxiety and distress of mind, he was 
made ill and contracted and suffered and now suffers from 
and will permanently suffer from an illness, disease and 
affection known as and called mucous colitis of spastic type 
and as a result thereof he was and became extremely nerv- 

i 

ous and will continue in the future so to be, and plaintiff 
was brought into disrepute in and among the niembers of 
his profession and in and among his superiors in office, all 
to the damage of the plaintiff in the sum of T\yenty-Five 
Thousand ($25,000.00) Dollars. j 

Wherefore, plaintiff brings this action and claims of the 
said defendant, the sum of Twenty-Five Thousand ($25,- 
000.00) Dollars, besides costs. | 

Count 2. The plaintiff, John H. Layne, sues t^ie defend¬ 
ant, a corporation doing business in Washington, District 
of Columbia, for that, the plaintiff, before and at the time 
of the grievances hereinafter mentioned, was a person of 
good name, credit and reputation, an attorney at law held 
in high esteem by members of his profession, jan agent, 
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servant and employee of the Government of the United 
States of America in its Bureau of Internal Revenue 

4 and there held in high esteem by his superiors in 
office and the citizens of the United States aforesaid, 

and said plaintiff enjoyed the esteem and good opinion of 
his neighbors and other worthy citizens and was reputed 
to be a person of honesty and integrity; and at the time of 
the publication hereinafter set forth, defendant published 
in the States of the United States aforesaid and in the said 
District a certain daily newspaper of general circulation 
known as the “Chicago Daily Tribune/’ the same being 
circulated, composed and sold and being caused by defend¬ 
ant to be circulated, sold and composed in and at said places 
and foreign countries. 

And plaintiff avers that he never did conduct himself so 
as to occasion or justify any charge, accusation or suspicion 
that he was a criminal, or possessor of intoxicating liquor 
in violation of the National Prohibition Act, or any other 

7 v 

crime or offense. 

Yet the defendant, by its agents, servants and employees, 
well knowing the premises, but wickedly, maliciously and 
fraudulently contriving and intending to injure the plain¬ 
tiff in his good name, fame and credit, and in his profes¬ 
sion and in the esteem of his superiors in office and citizens 
of the United States aforesaid, and to bring plaintiff into 
public scandal, infamy and disgrace and to cause it to be 
suspected and believed that he, plaintiff, had been indicted 
for and charged with a crime, namely, violation of the Na¬ 
tional Prohibition Act, on to wit, October 30, 1930, in the 
State of Illinois and in said District did compose, publish, 
sell and widely circulate and did cause to be composed, cir¬ 
culated, published, sold and widely circulated in said news¬ 
paper, a certain false, scandalous, malicious and defama¬ 
tory libel, article and statement containing false, scandal¬ 
ous, malicious, defamatory and libellous matter as follows, 
to wit: 

5 “2 Congressmen in Encounters with Drv Law. Re- 

view of Cases of Morgan and Denison. 

* v_ 

* * * * * * 

Edward E. Denison of Marion, Ill., is another member 
of Congress backed bv the Anti-Saloon league who got 



I 

i 


JOHN H. LAYNE VS* THE TRIBUNE COMPANY. 5 

j 

into trouble with the federal government over the alleged 
smuggling of liquor. ; 

Mr. Denison and his former secretary, John H. Layne, 

were indicted on Nov. 19, 1929, bv a District! of Columbia 

7 . 7 .1 

grand jury on a charge of liquor possessions ’ 

i 

i 

And plaintiff avers that he had been at one time and for 
a period of time secretary of and to said Denison and 
that the defendant in publishing and charging as afore¬ 
said that John H. Lavne, former secretary oif said Deni- 

V 7 t 

son, was indicted, meant thereby and intenddd to convey 
and actually did convey and charge that plaintiff was the 
said John H. Layne indicted as aforesaid; that the afore¬ 
said publication, charge and statement was published and 
circulated and caused to be published and circulated as 
aforesaid, by defendant, its agents, servants aiuil employees. 

And plaintiff further avers that lie did not' do or com¬ 
mit the act and things in said publication mentioned and 
was not indicted as aforesaid; but said false,; scandalous 
and libellous statement and article has caused many per¬ 
sons to suspect and believe and they still do Suspect and 
believe that plaintiff was indicted as and for;the offense 
aforesaid, namelv, the offense of violation of the National 
Prohibition Act which was thereby meant and intended. 

Whereby and by reason whereof, plaintiff has suffered 
great humiliation, anxiety and distress of mind, he was 
made ill and contracted and suffered and now suffers and 
will permanently suffer from an illness, disease and affec¬ 
tion known as and called mucous colitis! of spastic 
o type and as a result thereof he was permanently 
made and became extremely nervous and brought 
into disrepute in and among the members of liisjprofession 
and in and among his superiors in office and the respect 
and confidence of the citizens of the United! States of 

i 

America became and was shaken and lost in and to plain¬ 
tiff as an office holder and an agent, servant and employee 
of said United States, all to the damage of plaintiff in 
the sum of Twenty-Five Thousand ($25,000.00) j Dollars. 

Wherefore, plaintiff brings this action and claiims of the 
defendant the sum of Twenty-Five Thousand ($25,000.00) 

Dollars, besides costs. j 

7 _ 1 

Count 3. The plaintiff, John IT. Layne, sues the defend¬ 
ant, a corporation doing business in Washington, District 
of Columbia, for that, the plaintiff before and at the time 
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of the grievances hereinafter mentioned was a person of 
good name, credit and reputation, an attorney at law held 
in high esteem by the members of his profession, an officer, 
agent, servant and employee of the Government of the 
United States of America in its Bureau of Internal Revenue 
wherein he was held in high esteem by his superiors in 
office and by the citizens of the United States and plaintiff 
was reputed to be a person of honesty and integrity; and 
at the time of the publications hereinafter set forth, de¬ 
fendant published in the said District and the several States 
of said United States a certain daily newspaper of general 
circulation known as the “ Chicago Daily Tribune ”, which 
was circulated and caused to be circulated by defendant 
generally and extensively throughout said District, the sev¬ 
eral States of the said United States and foreign countries. 

And plaintiff avers that he never did conduct himself so 
as to occasion or justify any charge, accusation or suspicion 
that he was a criminal, or illegal possessor of intox- 
7 icating liquor in violation of the National Prohibi¬ 
tion Actj and until the time of the happening of the 
grievances hereinafter set forth, the plaintiff had not been 
suspected or believed to have been guilty of the crime of 
illegal possession of intoxicating liquor in violation of said 
National Prohibition Act and plaintiff had not been sus¬ 
pected or believed to have been guilty of being present and 
aiding, conniving, abetting and assisting any person or per¬ 
sons in the commission of the last aforesaid act and crime 
and offense. 


Yet the defendant, by its agents, servants and employees, 
well knowing the premises, but wickedly and maliciously 
and fraudulently contriving and intending to injure the 
plaintiff in his good name, fame and credit, and in his pro¬ 
fession and the members thereof, and in his position and 
office as an agent, servant and employee of said United 
States, and in the esteem of his superiors in office, and to 
bring him into public scandal, infamy and disgrace and to 
cause it to be suspected and believed that he, plaintiff, 
had been indicted and charged with the crime of violation 
of the National Prohibition Act, and to cause it to be sus¬ 
pected and believed that plaintiff was caught and seen and 
apprehended by a prohibition agent of the said United 
States together with one Edward E. Denison in the said 
District and that plaintiff was aiding, abetting, assisting 
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and conniving at the violation of said Act bylsaid Denison, 
did, on to wit, March 12, 1931, in the State of Illinois and 
in said District compose, sell, and widely circulate and 
publish and did cause to be sold, composed, published and 
widely circulated in said newspaper a certaih false, scan¬ 
dalous, malicious and defamatory libel, article and state¬ 
ment containing false, scandalous, malicious;, defamatory 

and libellous matter as follows, to wit: I 

1 

“Pretty Dishes Turn To Booze, Denison Avers. 


S Another agent, Quinn, Christian name Basil * * * 

took the stand for the prosecution and told of his 
visit Jan. 19, 1929, to room 411 in the house ojhce building. 

The name plate on the door was Edward! E. Denison. 
He found two men there, later identified as (Denison and 

7 i 

Layne, and a woman secretary.” | 

* i 

i 

And plaintiff avers that he had been at one! time in the 
employ of said Denison and had been said Deiiison’s secre¬ 
tary; and that by last said publication, charge, statement 
and report defendant meant thereby and intended to con- 
vev and charge and actuallv did convev and! charge that 
plaintiff was present at the time said witness Quinn, a fed¬ 
eral prohibition agent, went to the office of said Denison 
in the office building of the House of Representatives in 
said District and that plaintiff was the “Layne” named 
and mentioned in said statement, charge and; report, and 
was present to aid and aiding, to assist and (assisting, to 
abet and abetting, to connive at and conniving it, and with, 
said Denison and taking part in, the illegal possession of 
liquor, contrary to the law of the said United States, in 
that on to wit November 20, 1929, said defendant did pub¬ 
lish, compose and circulate and did cause to be published, 
sold and circulated in the several states of the jsaid United 
States and in said District the following publication and 
statement, to wit: 

i 

i 

“Indict Rep. Denison on Rum Charge. Liquor Trunk 
Traced to Dry Illinois Man. i 


Edward E. Denison, bone dry member of the house from 
the 25th Illinois district since 1915, and John jLavne, his 


i 

i 
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former secretary, were indicted bv the District grand 
9 jury today on a charge of illegal possession of 
liquor.” 


and in that, on to wit October 30, 1930, in like manner de¬ 
fendant published, composed and circulated and did cause 
to be published,icomposed and circulated in the said United 
States and foreign countries the following publication and 
statement, to wit: 


“2 Congressmen in Encounters with Dry Law. Review 
Cases of Morgan and Denison. 

******* 


Edward E. Denison of Marion, Ill., is another member 
of Congress backed by the Anti-Saloon league who got 
into trouble with the federal government over the alleged 
smuggling of liquor. 

Mr. Denison and his former secretary, John H. Layne, 
were indicted on Nov. 19, 1929, by a District of Columbia 
grand jury on a charge of liquor possession.” 

And plaintiff avers that because of his former occupation 
with said Denison as aforesaid, the last two said statements 
and charges were by the defendant intended to mean and 
convey and actually did mean and convey that plaintiff was 

the one and same John H. Lavne mentioned in both and 

*> 

each and thereby the publication, statement, charge and 
report of to wit March 12, 1931, as aforesaid then and there 
became and was a statement, publication, charge and report 
that plaintiff was the person identified as Layne as in the 
same set forth. 

And plaintiff further avers that he was not present at 
the said house office building at Room 411, on November 19, 
1929, with said Denison, as in said statement, report 
10 and charge set forth on said March 12, 1931; that 
said Quinn, named in said statement, charge and re¬ 
port did not testify and tell at and during the prosecution 
of said Denison that he, Quinn, found two men at said 
Room 411 who were later identified as Denison and Lavne, 
meaning thereby the defendant ; that thereby defendant, its 
agents, servants and employees recklessly and without legal 
justification and excuse did wantonly disregard the rights 
of plaintiff in that said statement, charge and report of to 



! 
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i 

I 

wit March 12, 1931, had no existence in fact, was absolutely 
and wholly false and the same was published and circulated 
and caused to be published and circulated as aforesaid by 
defendant who then and there knew, or by thb exercise of 
reasonable care and diligence should, could and would have 
known the same to have no existence in fact apd who then 
and there knew, or bv the exercise of reasonable care and 
diligence, would, could and should have known!the same to 
be absolutelv and wholly false. 

- .i 

Whereby and by reason whereof, plaintiff has suffered 
great humiliation, anxiety and distress of mind, he was 
made ill and contracted and suffered and nowlsuffers and 
will permanently suffer from an illness, disease and affec¬ 
tion known as and called mucous colitis of spastic type and 
as a result thereof he was permanently made and became 
extremely nervous and was brought into disrepute in and 
among the members of his profession and in jand among 
his superiors in office and thereby lost the respect and 
confidence of the citizens of said United States as an officer, 
servant, agent and employee of the said United States; 
and plaintiff was thereby compelled to expend ^ large sum 
of money in and about an endeavor to have himself healed 
and cured of the aforesaid affection, illness ajnd disease, 
to pay for medicines therefor as well as njiedical care 
11 and attention, to wit, the sum of Fivje Hundred 
($500.00) Dollars, all to the damage of plaintiff in 
the sum of Twenty-Five Thousand ($25,000.00) Dollars. 

Wherefore plaintiff brings this action and cliums of the 
defendant the sum of Twenty-Five Thousand (|$25,000.00) 
Dollars actual damages and One Hundred Thousand Dol¬ 
lars ($100,000.00) punitive damages, besides ciosts. 

JAMES A. O’SHE^l, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 

Marsh aPs Return to Summons. 

Served copies of the declaration, affidavit, and this sum¬ 
mons, on the Defendant, The Tribune Co., by Albert S. Hen¬ 
ning, personally 10-30-31. i 

EDGAR C. SNYDER, 

U. S. Marshal in and for the D. of C., 
By HARRY ALLEN, 

Deputy U. S. Marshal. 

2—6103a 

! 
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K. 

Plea to the Jurisdiction. 
Filed November 21, 1931. 


£c 


* 




And now comes the defendant, The Tribune Company, a 

corporation, by Louis G. Caldwell and Kirkland, Fleming, 

Green & Martin, its attorneys, under the special and limited 

appearance hereinbefore filed in this cause, and defends, 

etc., and says that the Court ought not to take cognizance 

of the aforesaid action because it says that at the time of 

the commencement of the aforesaid action and at all times 

prior and subsequent thereto the said defendant was a 

corporation organized, existing and doing business under 

and by virtue of the laws of the State of Illinois; that the 

defendant was not organized, existing or doing business 

under or bv virtue of anv law of the District of Co- 
• * 

12 lumbia, and was not licensed under and by virtue of 
the laws of the District of Columbia to do business 
in the District of Columbia; that said defendant was or¬ 
ganized as a corporation under a special act of the legisla¬ 
ture of the State of Illinois on, to-wit, February 18, 1SG1, 
for the purpose of printing, publishing and circulating its 
newspapers now and for many years last past named 
Chicago Dailv Tribune and Chicago Sunday Tribune; that 
the defendant since the date of its incorporation aforesaid 
has been and still is engaged solely in the business of print¬ 
ing, publishing and circulating its said newspapers in the 
State of Illinois and has not been and is not engaged in 
the doing of its said business in the District of Columbia 
or elsewhere outside the State of Illinois. 

And the defendant further savs that at the time of the 

• 

commencement of the aforesaid action and at all times 
prior and subsequent thereto it, the defendant, was not en¬ 
gaged in the doing of any business of whatsoever kind or 
nature in the District of Columbia, and that it is not and 
was not at anv time the intention of said defendant ever to 
engage in the doing of anv business of whatsoever kind or 
nature in the District of Columbia; that at the time of the 
commencement of the aforesaid action and at all times 
prior and subsequent thereto it, the said defendant, was 
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not a resident or citizen of the District of Columbia and 

j 

that it was not at any of said times mentioned and is not 
now its intention ever to become a citizen oil resident of 

i 

said District of Columbia or to transact its business therein. 

Defendant further savs that for many years last past it 
has had and maintained an office in the District of Colum¬ 
bia, located in the Albee Building* in the City of Washing¬ 
ton; that said office is had and maintained solely for the 

i *' 

conyenience of reporters of the defendant engaged in the 
collection of news in said City of Washington gnd District 
of Columbia, and in forwarding said news to the 
13 Home Office of the defendant at Chicago, County 
of Cook and State of Illinois; that said office for 
many years last past has been and still is in charge of an 
employee of the defendant, Arthur S. Henning,;upon whom 
process was served under the name Albert S. Henning; that 
the lease for said office space was entered into by the de¬ 
fendant at its Home Office in said City of Chicago and that 
the rent therefor is paid by the defendant by check for¬ 
warded to the lessor from its said office in said City of 

i •' 

Chicago; that the defendant also employed gt all times 
herein mentioned several other reporters or porrespond- 
ents who collect news at said City of Washington, District 
of Columbia, and who use said office in forwarding said 
news to the aforesaid Home Office; that said oljher report¬ 
ers or correspondents work and have worked for many 
years last past under the general supervision of said Hen¬ 
ning; that said other reporters or correspondents are not 
hired by said Henning but are hired by the defendant at 
its Home Office and are paid by said defendant by check 
sent from its Home Office to said other reporters or cor¬ 
respondents; that said Henning has no authority to and 
has not for many years last past entered into any contracts 
in said District of Columbia for or on behalf of Ihe defend¬ 
ant and has not been authorized to and has got entered 
into anv contracts of whatsoever kind or naturg on behalf 
of said defendant in said District of Columbia, i 

i 

The defendant further says that for many j years last 
past the defendant has sold a number of each issue of its 
said newspaper to the District News Company; located at 
809 Eve Street in the Citv of Washington, District of Co- 
lumbia; that said District News Company purchases out¬ 
right from the defendant its said newspapers at; an agreed 
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price per copy and resells said newspapers in said Dis¬ 
trict of Columbia or elsewhere to those wishing to 
14 read the same; that said District News Company is 
not an agent, attorney or representative of the de¬ 
fendant but is an independent contractor acting solely for 
itself in the purchase of defendant's newspapers for resale 
to members of the public; that said District News Company 
has no right or privilege to return for credit any unsold 
copies of the papers published by defendant; that said 
District News Company is not authorized to and does not 
and has not for manv vears last past entered into anv 
contract of anv kind or nature whatsoever for or on behalf 
of the defendant; that none of the newspapers published 
bv the defendant has been sold in the District of Columbia 


by any agent, employee or representative of the defend¬ 
ant; that at no time during the year preceding the alleged 
service of summons herein did the number of copies of 
the Chicago Dailv Tribune and the Chicago Sundav 
Tribune sold to the District News Company exceed 125 
copies per day out of a total gross circulation of the Chicago 
Daily Tribune in excess of 800,000 copies and the Chicago 
Sunday Tribune in excess of 950,000 copies. 


Defendant further savs that six or eight times a Year 
for several years last past an advertising solicitor em¬ 
ployed by the defendant has made trips to said City of 
Washington, District of Columbia, and there solicited ad¬ 
vertising from prospective advertisers in the newspapers 
of defendant; that said advertising solicitor has never had 
authoritv to and in fact never has signed a contract for 
the insertion of advertising in the newspapers of defend¬ 
ant on behalf of defendant in said City of Washington, but, 
on the contrarv, has had authoritv to and has onlv forwarded 
orders from said City of Washington for the insertion of 
such advertising to said Home Office of the defendant, which 
said orders were at said Home Office of the defendant either 
accepted or rejected; that said advertising solicitor 
15 at no time has had authority to make or enter into 

anv contract of anv kind or nature whatsoever on 
• • 

behalf of the defendant: that no employee of defendant 
working out of said office in said City of W ashington solicits 
or has solicited any person to enter into any advertising 
contract with the defendant. 
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And the defendant further says that it, the jsaid defend¬ 
ant, is not and was not subject to the service of process 
so served in this cause upon the said Henning at the time 
and place and under the circumstances hereinbefore set 
forth, and that the attempted service of summons upon the 
defendant by serving the same upon, the said Henning was 
and is in violation of the rights of said defendant under 
the laws of said District of Columbia and under the Con¬ 
stitution of the United States of America, and was not 
and is not such a service of summons as was and is re¬ 
quired by the laws of said District of Columbia or by the 
laws of the United States of America, or either of them, 

and this the defendant is readv to verifv. 

•/ •> 

Wherefore the defendant prays judgment if the court 
herein will take cognizance of the action aforesaid. 

THE TRIBUNE COMPANY, a Corporation, 
By E. S. BECK, j 

Its Second Vice-President. 

LOUIS G. CALDWELL, | 

KIRKLAND, FLEMING, GREEN I & 
MARTIN, j 

Attorneys for the Defendant, The 

Tribune Company , a Corporation. 

i 

State of Illinois, 

County of Cook y ss: 

E. S. Beck, being on oath first duly sworn, Reposes and 
says that he is Second Vice-President of the! defendant, 
The Tribune Company, and also Managing Ejlitor of its 
said newspapers: that lie is duly authorized to make this 
oath on behalf of said defendant; that lie has read 
1(> the foregoing Plea in Abatement and knows the con- 
tents thereof, and that the same is true ih substance 
and in fact. 

E. Sj. BECK. 

Subscribed and sworn to before me, a Notary Public, 
this 19th day of November, A. D. 1931. j 

[seal.] * MARGUERITE ALEXANDER, 

Notary Public. 

j 

My commission expires September 3, 1935. I 


i 
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Acknowledgment of Service. 

Service of the attached documents entitled “Plea to The 
Jurisdiction” and “Affidavit” of E. S. Beck, is herewith 
acknowledged this 21st dav of November, A. D. 1931. 

JAMES A. O'SHEA, 

JOHN H. BURNETT. 

ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 

Motion to Strike Plea to Jurisdiction. 

Filed December lb, 1931. 


Now comes the plaintiff, by his attorneys, and moves 
the Court to strike from the files the plea to the jurisdic¬ 
tion filed herein for the following among other reasons: 

1. The said plea was not filed by the defendant in person 

but bv its attornevs. 

• » 

2. For other and further reasons apparent on the face 
of the record. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 


17 Demurrer to Plea to the Jurisdiction. 

• #*#**# 


Now comes the plaintiff, John H. Layne, by his attor¬ 
neys, and for demurrer to the plea to the jurisdiction filed 
herein by the defendant corporation says the same is bad 
in substance. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 

Note. 

Among the points of law to be argued in support of the 
above demurrer are the following: 




I 
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1. The said plea to the jurisdiction shows; on its face 
that the defendant company, a foreign corporation, is doing 
business in the City of Washington, District of Columbia. 

2. The plea on its face shows that the sai$ agent and 
employee, Arthur S. Henning, was such an assent and em¬ 
ployee upon whom proper service may be ha$ as is pro¬ 
vided for in Section 1537 of the Code of Lawj of the Dis¬ 
trict of Columbia. 

3. The plea on its face shows that the defendant cor¬ 
poration has been transacting business in thcj District of 
Columbia and that the said Henning is an agent and em¬ 
ployee of the said foreign corporation. The jplea admits 
that defendant published the libel in the District of Colum¬ 
bia and shows that the tort complained of by plaintiff was 
committed in the City of Washington, District of Columbia. 


Service under such circumstances is proper under the said 
Section 1537 of the Code of Law of the ; District of 
Columbia. 

4. The said plea fails to deny that the saij defendant 
corporation transacted its business in the said District of 
Columbia but merely savs “that it was not at ianv of said 

mt V i m/ 

times mentioned and is not now its intention ever to 
18 become a cititzen or resident of the said District of 
Columbia or to to transact its business tjherein.” 

5. The plea to the jurisdiction is made by counsel and 

not by defendant in person. j 


JAMES A. 0 ’SHEAj, 


JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 


Memorandum. 

Attached to above Demurrer is Memorandum |of Authori¬ 
ties in support of demurrer. 

i 

i 

I 

Memoranda. i 


Februarv 5, 1932.—Motion of Plaintiff to strike defend- 
ant’s plea to jurisdiction denied. 

Demurrer to defendant’s plea to jurisdiction! overruled. 

February 11,1932.—Joinder of Issue on Plea to Jurisdic¬ 
tion filed. ; 

February 19, 1932.—Motion of Defendant to ,take depo¬ 
sitions granted. 


i 
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February 23, 1932.—Commission to take Depositions 
issued to Edith M. Cohn, Chicago, Ill., for Defendant. 

April 2, 1932.—Depositions for Defendant published and 
filed. 

19 Opinion of Court . 

Filed June 13, 1933. 


The facts in this case are similar to those in the case 

of Xeelv vs. Phila. Ing. Co., and I feel that I must follow 

that, decision, although the questions argued in this case 

do not seem to have been discussed in the Xeelv case. 

* 

Were this court a state court and the case arose under a 
state statute the recent decision of the Supreme Court in 
Consolidated Textile Corp. v. Gregory (4/10/33) would, 
it seems, control, but that court in Eastman Co. v. San. 
Photo Co. appears to hold that Congress can enlarge the 
jurisdiction of federal courts beyond that which a state 
may give to its courts. It might be however that this 
enlarged jurisdiction could not be applied to matters of 
merelv local law. 

BAILEY, J. 

The plea to the jurisdiction will be sustained. 

BAILEY, J. 

Memorandum . 

June 13, 1933.—Finding of Court sustaining Plea to 
Jurisdiction. 

20 Supreme Court of the District of Columbia. 

Monday, June 19, 1933. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

##*##•* 

It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, 
it is so ordered. 

Wherefore, it is considered that plaintiff take nothing by 
this action, that the defendant go hence without day, be for 
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nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal tb the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifjtv Dollars 
($50.00) cash with the clerk in lieu thereof. 

I 

Memoranda. 


July 12, 1933.—Undertaking on Appeal approved and 
filed. ! 

Proposed Bill of Exceptions filed. 

Assignments of Error. 

I 

i 

Filed July 12, 1933. 

* 7 i 


The Court erred as follows: | 

1. In making a finding sustaining the plea of jdefendant. 
2. In entering judgment against the plaintiff. 

21 3. In overruling the demurrer and motiejn to strike 

of plaintiff. 

JAMES A. O’SHEA!, 

JOHN H. BURNETlT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 

i 

Service acknowledged this 8th dav of July, 1933. 

LOUIS G. CALDWEjLL, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 


Monday, October i3, 1933. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 


■ * 


Come now’ the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by jhis attor 


i 
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neys submits to the Court nunc pro tunc (July 13-1933) his 

Bill of Exceptions taken at the trial of this cause and 

prays that the same be signed and made of record, which 

is hereby accordingly done. 

* * 

Designation of Record. 

Filed July 5, 1933. 


The Clerk will please include in the Transcript of Record 
on appeal the following: 

1. Declaration. 

2. Return of Marshal. 

3. Plea. 

4. Motion to Strike. 

22 5. Demurrer. 

6. Memo: Points and Authorities accompanying 
above Pleading. 

7. Memo: Demurrer & Motion to strike overruled. 

8. Memo: Joinder of Issue. 

9. Memo: Motion to take depositions granted. 

10. Memo: Commission to take depositions issued. 

11. Memo: Depositions filed and published. 

12. Memo: Finding of Court sustaining Plea. 

13. Judgment. 

14. Memo: Appeal noted and undertaking on appeal 
filed. 

15. Assignments of Error. 

16. Bill of Exceptions. 

17. This Designation. 

JAMES A. O'SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Plaintiff. 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 22, both inclusive, to be a true 
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and correct transcript of the record, according tb directions 
of counsel herein filed, copy of which is made ]j)art of this 
transcript, in cause No. 80437 at Law, wherein John H. 
Layne is Plaintiff and The Tribune Company, j a corpora¬ 
tion, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of October, 1933. 


[Seal, Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

I 

! 

In the Supreme Court of the District of Columbia. 


Law. No. 80437. 


John H. Layne, Plaintiff, j 

i 

vs. 

I 

The Tribune Company, Defendant. | 

7 


Bill of Exceptions. 


Be it remembered that at the trial of this catise before 


Mr. Justice Jennings Bailey on May 16, 1933, thej following 
proceedings were had: j 

A jury was sworn to try the issues in the case, ;but there¬ 


after plaintiff and defendant waived a jury trial and by con¬ 
sent of both parties a juror was withdrawn and the issues 
in the above entitled cause were thereupon submitted to the 
trial judge sitting as court and jury. 

Whereupon, to maintain the issues upon its part joined, 
the defendant offered in evidence the depojsition of 


William E. Donahue, which was admitted in evidence and 


was substantially as follows: 

That the deposition was taken in March, 1932 ;| that wit¬ 
ness was advertising manager of defendant company and 
had been such since November, 1928; that he had ! been em¬ 
ployed by defendant company since 1904; that h<p was ac¬ 
quainted with the activities of defendant with relation to 
the soliciting and obtaining of advertising for insertion in 


i 

i 

i 

! 

I 

i 


! 






20 


JOHN H. LAYNE VS. THE TRIBUNE COMPANY. 


the newspaper of defendant; that defendant, within the 
experience and knowledge of witness, had never maintained 
any office in the District of Columbia for any purpose what¬ 
soever in connection with the advertising of defendant: 
that defendant has an editorial office in said District located 
in the Albee Building; that the advertising department has 
nothing whatsoever to do with that office; that no adver¬ 
tising is and no advertising has been solicited by any per¬ 
son working out of said office; that contracts between de¬ 
fendant and advertisers are made in Chicago, Illinois: that 
such contracts have been so made ever since witness 
25 has worked for defendant; that defendant, for sev¬ 
eral years past, sent one Wallace Bates into said 
District five or six times a year for the purpose of calling 
on advertising agents located in said District and such as¬ 
sociations that may be possible advertisers or any manu¬ 
facturers of merchandise that may have a general distribu¬ 
tion, or publications such as the Nation’s Business; that 
said Bates calls upon persons in said District whom he 
thinks would be potential advertisers in the newspaper of 
defendant: that the defendant operates two newspapers, a 
daily and a Sunday paper, and the employees of defendant 
work on both papers as if they were one; that said Bates 
has no authority to close any contracts with advertisers in 
the paper of defendant; that all such contracts are closed 
in Chicago and are not contracts until they are accepted by 
the auditor and controller of defendant; that defendant 
carries the advertising of the Nation’s Business; that the 
order for the same was received from the Fuller & Smith 
agency in Cleveland, Ohio; that every agent sending in 
orders for advertising runs his own business and obtains 
a commission for the advertising forwarded; that if said 
Bates goes into said District and receives an order directly 
from any advertiser without the intervention of an adver¬ 
tising agent, there is no commission paid; that in such 
event, such order is forwarded to the Chicago office and 
said Bates has no authority to complete the contract in 
said District: that if anv advertising so forwarded to de- 
fendant is acceptable, the bill therefor is sent to the ad¬ 
vertising agency forwarding the same and, if paid by the 
20th of the month following, a 15% commission is remitted 
to the agent; that if the advertising comes directly to de¬ 
fendant, a bill is forwarded from the Chicago office to the 
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advertiser; that said Bates has no authority to;accept pay¬ 
ment for advertising because the acceptance bf payment 
would consummate a contract and he has no authority to 
make any contract; that said Bates has never accepted pay¬ 
ment, received money, a check or a draft in payment of 
advertising; that Bates is the only solicitor who covers the 
District; that said Bates in dealing with the Nation’s 
26 Business in said District, takes up with them the idea 
of the space they want in defendant’s newspaper, the 
size of the copy or the advantages of the sale of fheir maga¬ 
zine through such advertising; that all disputes) in connec¬ 
tion with the copy for advertising are handled from Chi¬ 
cago, and to he taken up through the mail frotn Chicago; 
that said Bates has no authority to pass upon' the nature 
of the copy lie solicits; that that matter is attended to in 
Chicago. j 

Whereupon, to further maintain the issues upjon its part 
joined, there was offered and admitted in evidence the dep¬ 
osition of W. E. MacFarlane, which was taken in March, 
1932, and which contained the following: 

That witness was business manager of the i defendant 
company, publisher of the Chicago Daily Tribune and the 
Chicago Sunday Tribune; that he had so acted! since No¬ 
vember, 1928; that he had been employed by defendant for 
25 years; that he is thoroughly acquainted with jtlie activi¬ 
ties of defendant company in all its departments; that the 
principal activities of defendant are the gathering and re¬ 
porting of news, tin* manufacture of newspaper, tjhe distrib¬ 
uting of it and the soliciting of advertising; that) Mr. Beck 
is managing editor and as such is responsible for the gather¬ 
ing and printing of news; that Mr. Beck is out bf the city 
and one Robert M. Lee is acting in his stead; ithat John 
Park is production manager and in charge of manufactur¬ 
ing the newspaper; that the manufacture and getting out 
of the newspaper is not done in the District; that Louis 
Rose is in charge of the distribution of the newspaper and 
William E. Donahue is advertising manager; that during 
the time of witness’s employment by defendant, ho person 
has had authority to enter into a contract for advertising in 
defendant's paper and to complete that contract butside of 
the State of Illinois; that all such contracts are completed 
in Illinois, they being sent to Chicago for acceptance or 
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rejection; that defendant’s paper is sold outside of Illinois 
through dealers; that during the last five or six years no 
employee of defendant has had authority on behalf of de¬ 
fendant company to enter into any contract, commitment, 
purchase or sale outside of the State of Illinois; that 
27 defendant maintains a service or organization known 
as The Chicago Tribune Press Service; that defend¬ 
ant gets its news and labels it The Tribune Press Service; 
that such news is obtained from defendant’s correspond¬ 
ents; that defendant sells syndicated stories and other press 
service; that Arthur S. Henning has charge of the office 
of defendant in the Albee Building in Washington, D. C., 
being the manager of the Washington bureau; that all of 
Henning's hills and reports are made to Mr. Beck in Chi¬ 
cago. 


Whereupon, to further maintain the issues upon its part 
joined, the defendant offered in evidence the deposition of 
Robert M. Lee, which was taken in March, 1932; that it was 
admitted in evidence that the testimony of said Lee was 
substantially as follows: 

That in the absence of Mr. Beck he was acting managing 

c* o o 

editor of defendant company; that he has been in the 
editorial department of defendant company 17 years; that 
the editorial department includes all printed matter in the 
newspaper, outside of the advertising; that witness is 
thoroughly acquainted with the activities of defendant com¬ 
pany in its news department; that said news department 
of defendant company maintains an office in Washington, 
D. C., in eh-arge of Arthur S. Henning; that said Henning 
has been in Washington 20 years and defendant company 
has maintained an office in said District for over 20 years; 
that defendant pays said Henning by a semi-monthly 
check sent from Chicago; that there are three other re¬ 
porters working in the office with Henning, John Herrick, 
Mrs. Genevieve Forbes Herrick and Guv McKinnev; that 
defendant also, employes two telegraph operators regu¬ 
larly and more when the volume of news requires it; that 
Henning employs the operators as he needs them; that 
defendant maintains a leased Telegraph wire between de¬ 
fendant's home office in Chicago and the Washington office, 
the same being, paid for by defendant from the Chicago 
office; that Henning does not pay any bills by check or cash 
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i 

of defendant company; that all reporters reporting in 
Washington for defendant company have expense accounts 
incident to their work; that they pay their expenses 
28 out of their own pockets and turn in the expense 
account which is added to their salary pn pay-day 
and they are thus reimbursed; that said Henniing has the 
general assignment covering all Washington bureaus, de¬ 
partments and the White House, in addition to which he 
is also used for assignments relating to political investiga¬ 
tions; that Henning gets specific assignments which take 
him outside of Washington; that Henning is frequently 
given specific assignments which are not particularly of 
an immediate news value and yet which are of some news 
value; that Henning has been specifically assigned to in¬ 
vestigate new revenue bills, disarmament conferences, Sen¬ 
ate Committee investigations, a lobby of the Ajnti-Saloon 
League, tendency in Congress to repeal the prohibition law, 
the cost of buildings in Washington and the maintenance 
of different departments of the Government; thajt Henning 
is given such assignments by the managing ecjitor; that 
Henning covers such assignments himself or assigns the 
same to one of his subordinates; that Henning has no au¬ 
thority to hire or fire the employees of defendant, nor to 
fix their salaries; that the reporters in the Washington 
office are sent there from Chicago; that no employee in the 
office of Henning sells any of defendant’s newspapers; 
that Henning lias no authority to make any contracts on 
behalf of defendant nor to accept any payments {o defend¬ 
ant and that Henning has done neither; that the Chicago 
Tribune Press Service is a service which defendant sup¬ 
plies to various newspapers in the United States hnd which 
is not sent over anv other wires bv any other associations, 
such as the Associated Press, etc.; that all subscribers to 
said service deal through the Chicago office; that all con¬ 
tracts for such service are made in Chicago; thajt all con¬ 
tracts for leased wires are made in Chicago; that defend¬ 
ant hires and pays its own telegraphers; that the employees 
of defendant in Washington have nothing to do with said 
service except insofar as the news articles which! are sent 
into the Chicago office bv such emlovees might iii turn be 
sent out by the Chicago office to members of the syndicate 
who subscribe to such Press Service; that syndicated news 
stories are sold to members of the association subscribing 


! 

i 
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thereto; that news articles are written in the Wash- 
29 ington office and sent to Chicago by wire where the 
same are changed by employees of defendant com¬ 
pany to suit the demand of various members of such syndi¬ 
cate; that the Chicago office may receive 2000 words and 
then reduce the same to 1000 or 500 words and send it out 
on another wire to any subscriber wanting the same; that 
the Washington telegraph wire is a circuit wire running 
from Chicago to Washington to Xew York, all three offices 
in each of the three cities being on the same wire; that the 
Xew York Daily Xews is a subsidiary of defendant com- 
pany of which defendant owns the entire capital stock and 
into whose office the said wire to Xew York runs; that de¬ 
fendant is paid for all of the news it sends to subscribers 
to the Press Service and the money that is paid for all news 
articles sent by the Washington office to defendant is paid 
for at defendant’s office in Chicago; that defendant main¬ 
tains a telephone in Washington for getting news; that 
Henning has authority to purchase directories, water for 
the office, pencils, stamps and stationery, which items are 
put on his expense account and which defendant pays for; 
that Henning has the right to purchase and subscribe to 
other newspapers and to install telephones and list defend¬ 
ant and defendant’s reporters in said telephone book. 

Whereupon, to further maintain the issues upon its part 
joined, the defendant had admitted in evidence the deposi¬ 
tion of D. M. Deininger, taken in March, 1932, which deposi¬ 
tion was substantially as follows: 

That witness is auditor and comptroller of defendant 
company and had been such for 19 years; that defendant 
had never sent any employees except an attorney outside 
of the State of Illinois to collect a debt; that no employee 
of defendant had authority to collect or receive money on 
behalf of defendant outside of the State of Illinois; that 
defendant has no bank account in Washington and never 
has had; that witness has control of the contracts and 
leases of defendant; that no officer, agent or employee of 
the defendant has signed or entered into any contract on 
behalf of the defendant in the District of Columbia; that 
all contracts are entered into in Chicago; that the lease be¬ 
tween the Tribune Company and the Albee Building was 
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i 

entered into in Chicago; that the rent junder said 
30 lease is paid by check from Chicago; tha^ the furni¬ 
ture in the Albee Building was paid for by defend¬ 
ant by check from Chicago; that defendant owns the furni¬ 
ture in the Washington office; that the rent checks for the 
Washington office are sent to the superintendent of the 
Albee Building; that the lease for the offices in the Albee 
Building was forwarded to defendant bv Shannon & Luchs 
of Washington with the enclosed memoranda: ! 

° i 

i 

! 

“Gentlemen: j 

i 

Enclosed please find your copy of the leasp covering 
rooms 815 to 819 in the Albee Building for a period of one 
year commencing August 1, 1931, duly executed by the 
lessor;” 

that the lessor of the said offices executed tine lease in 
Washington and the same was sent to Chicago to be ex¬ 
ecuted bv defendant. 

* ! 

i 

Whereupon, to further maintain the issues upOn its part 
joined, the defendant had admitted in evidence the deposi¬ 
tion of Sol N. Herschenhorn, taken in March, 193£. 

j 

This witness testified that he was assistant director of 
circulation of the Chicago Tribune, both daily arid Sunday, 
the same being one newspaper; that he had so j acted for 
six years; that he has been employed in the circulation 
department of defendant since 1910 in various positions in 
the circulation department and was thoroughly acquainted 
with the activities of the same; that the newspaper of de¬ 
fendant is circulated through wholesale news dealers; that 
the wholesale news dealers buy newspapers froin defend¬ 
ant and sell them to stores and hotels, etc.; that such 
dealer does not sell newspapers directly to the public; that 
such news dealer in Washington is Joseph Ottenitein, who 
operates the District News Company at 809 Eye Street, 
X. W., in that city; that defendant’s newspapers are 
sold to Ottenstein at two cents per copy for the daily and 
seven cents for the Sunday, which are sold at three and 
one-half cents for the daily and eight and one-half cents 
for the Sunday; that the papers are sent by j baggage 
through the railroad company and the dealer meets the 

j 

! 

I 

i 


i 


I 
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train and picks up his papers: that Ottenstein sends 
31 defendant his order by mail, telephone or telegraph 
and defendant sends the number of papers that he 
orders; that defendant continues to send the number of 
papers Ottenstein ordered unless there is a special story 
in the paper of interest to people in Washington or in the 
event of a Chicago convention in Washington, when the 
number of papers is increased without consulting Otten¬ 
stein; that Ottenstein has the privilege to return the excess 
number of papers so sent him; that Ottenstein has the 
privilege to return papers of the Sunday edition; that Ot¬ 
tenstein does not have the privilege to return any of the 
daily edition; that defendant has nothing to do with the 
direct sales to individual purchasers of defendant's papers 
in Washington; that Ottenstein received different numbers 
of papers on different days; that in 1931 the minimum 
number of papers received by Ottenstein daily was 95, and 
the maximum 170; that Ottenstein is the onlv wholesale 
dealer in Washington handling defendant's papers; that 
defendant has no control over the employees of Ottenstein, 
Ottenstein himself, or over the manner in which the news¬ 
papers are distributed in Washington; that defendant com¬ 
pany sends by mail direct to subscribers 71 of its daily 
edition and 43 copies of its Sunday edition; that such sub¬ 
scribers pay in advance for such papers at the Chicago of¬ 
fice; that defendant company sends to its own office in 
Washington free copies of its papers and to the various 
departments in Washington, particularly to the cloak¬ 
rooms of the Senate and the House of Representatives; 
that Ottenstein delivers 6 copies to the Senate and 6 copies 
to the House: that for making such deliveries Ottenstein 
is allowed $7.00 per month credit on his bill; that Otten¬ 
stein is also allowed $15.00 per week on his bill for trans¬ 
portation charges, that is, for sending his truck to the rail¬ 
way depot to pick up the papers and take them back to his 
office for the purpose of delivering them; that the reason 
that Ottenstein receives said $15.00 is that the papers of 
defendant come into Washington at an hour in the morn¬ 
ing when Ottenstein receives no other papers and a special 
trip to the depot by Ottenstein is required; that Ottenstein 
has to make a special delivery; that Ottenstein would not 
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handle defendant’s papers if defendant cfid not make 
32 him such an allowance of $15.00; that Ottenstein told 
defendant company that he could not afford to 
handle defendant’s newspapers unless such ah allowance 
was made and that is why defendant had toi make such 
allowance; that from witness’s experience as aj newspaper 
man witness knows that such a special trip as made by Ot- 
tenstein would make the handling of defendant's papers 


unprofitable unless such an allowance was made; that Ot- 
tenstein also receives an allowance of $15.00 per week 
from the New York Mirror and Ottenstein handles over 
2,000 copies of the New York Mirror daily; that Ottenstein 
receives varying amounts from other newspapers in differ¬ 
ent cities but witness does not know the numbjer of those 
papers handled by Ottenstein; that defendant company, 
because it desires representation in the City of Washing¬ 
ton, D. C., is willing to make this extra allowance, or give 
Ottenstein extra favors in order to get him to' handle de- 

cy i 

fendant’s papers which he otherwise would not do; that 
every metropolitan newspaper or national newspaper, from 
witness’s experience, has to have representation on the 
newsstands or in the hotels in Washington!; that the 
average daily circulation of the Chicago Tribune was over 
800,000 and the Sunday Tribune over 950,000 in the years 
1929, 1930 and 1931; that the 12 free copies delivered by 
Ottenstein to the House and Senate cloak-rooms are paid 
for by Ottenstein at the same price he pays! for other 


papers; that the number of such free copies is 12 a day, 
6 to each cloak-room; that no free copies of the Sunday 
papers are furnished; that Ottenstein makes a special trip 
to the House and Senate to deliver the free copies; that 
Ottenstein does not pay for the free copies sent to the of¬ 
fices of the Tribune in Washington; that Ottenstein is 
billed once a month; that Ottenstein does not actuallv re- 
turn the entire newspaper in order to receive | credit for 
the same but he is given credit for the headline showing 
the date of the news section. 


Whereupon, to further maintain the issues] upon its 
part joined, the defendant had admitted in evidence the 
deposition of Louis H. Rose, taken in Marcjh, 1932. 

33 The witness testified that he was director of cir¬ 
culation of defendant company and had s been such 

i 

i 

i 
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since 1925; that he had worked in the circulation depart¬ 
ment for 23 years and was thoroughly acquainted with its 
operation; that his testimony would have been the same 
as that of Mr. Herschenhorn had he been asked tlie same 
questions. 

Whereupon defendant rested its case. 

Whereupon,! to maintain the issues upon his part joined, 
the plaintiff had admitted in evidence the newspapers of 
defendant company of November 20, 1929, October 30, 1930, 
and March 12, 1931; that there appeared on the editorial 
page of each of said issues the following: 

The Tribune Offices. 

Chicago—Tribune Square. 

Milwaukee—61 (i Trust Company Building. 

New York—512 Fifth Avenue. 

Washington—815 Albee Building. 

Boston—718 Chamber of Commerce Building. 

Atlanta—1825 Rhodes-Haverty Building. 

London—72-78 Fleet Street, PI. C. 4. 

Paris—1 Rue Scribe. 

Berlin—1 Filter den Linden. 

Riga—P^lizabetes Iela, 15/3. 

Rome—Galleria Colonna (Scala A). 

Vienna—8 Rosenbursenstrasse. 

Warsaw—Plac Krasinska 6. 

Gibraltar—Hotel Cecil. 

Peking—Grand Hotel des Wagon-Lits. 

Shanghai—4 Avenue Edward VII. 

Tokio—Imperial Hotel. 

Mexico Citv—Hotel Regis. 

Panama Canal—Hotel Tivoli. 

Special Representation. 

San Francisco—820 Kohl Building. 

Whereupon it was agreed and stipulated by and between 
the respective parties in this action that Joseph Ottenstein 
need not be called as a witness and that his testimonv would 
be stated to the Court bv counsel in lieu of calling him; 
that the testimonv of Ottenstein was: 
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That he handled the newspapers of defendant company 
as above testified to and that if any newspapers were sent 
to him by defendant and he did not receive the same, he 
would not be required to pay for them; that Ottenstein paid 
only for the papers that he actually received. ! 

34 Whereupon plaintiff rested his case, j 

Whereupon after argument and submission of 
briefs the Court on June 14, 1933, made a finding sustain¬ 
ing the plea of defendant company and plaintiff excepted 
thereto on the ground that defendant company was doing 
business in the District of Columbia, was transacting busi¬ 
ness in the District and had committed a tort upon and 
against plaintiff in said District and was, therefore, amena¬ 
ble to service of process in said District. 

Each and all of the exceptions so stated in the foregoing 
Bill of Exceptions were duly noted by the Cpurt at the 
time the same were severally taken and said exceptions are 
signed as the several exceptions taken at the trial of the 
above entitled cause this 13th day of July, 193&, nunc pro 
tunc. | 

JENNINGS BAILEY, 

Louis G. Caldwell, Esq., j Justice. 

National Press Building, j 

Washington, D. C. j 

Sir : j 

Please take notice that on the 25th day after the filing 
of the foregoing Bill of Exceptions, to wit, the |7th day of 
August, 1933, the same will be submitted to the; Court for 
settlement and signature at ten o’clock A. M. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, j 

ALFRED GOLDSTEIN, ! 

402 6th Street N. W., 
Attorneys for plaintiff. 

Service of copv acknowledged this 8th day of Julv, 1933. 

LOUIS G. CALDWELL, 

i 7 

Attorney for Defendant . 

Endorsed on cover: District of Columbia Suprepie Court. 
No. 6103. John H. Lavne, appellant, vs. The Tribune Com¬ 
pany, a corporation. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 26, 1933. Henry W. Hodges, Cl$rk. 

(4187) ! 
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OF THE DISTRICT OF COLUMBIA. 


January Term, 1934. 


No. 6103 


JOHN H. LAYNE, APPELLANT, 

I 

VS. 

THE TRIBUNE COMPANY, A CORPORATION, 

APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE 

i 

I 

! 

i 

John H. Layne, appellant, hereinafter called plaintiff, 
sued The Tribune Company, appellee, hereinafter called 
defendant. The action was for libel published in 
defendant’s newspaper, the Chicago Daily Tribune. 
Service of summons and the declaration were made on 
Arthur S. Henning, an employee of defendant in Wash¬ 
ington. Defendant filed a plea to the jurisdiction, 
alleging that defendant was not subject to service of 
process in this District, because it w*as not doing business 
here. (R. 10-12.) Plaintiff demurred and filed a ipotion 
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to strike the plea. (R. 14-15.) Both of these were 
overruled. (R. 15.) Joinder of issue was made on 
the plea. (R. 15.) The court, without a jury, heard 
the case on depositions and stipulated evidence (R. 
19-29), and found for the defendant (R. 16.) Judg¬ 
ment was entered for defendant and plaintiff now appeals 
(R. 16-17). 

The plea of defendant alleged that it was a cor¬ 
poration iorganized “for the purpose of printing, pub¬ 
lishing and circulating its newspapers now and for many 
years last past named Chicago Daily Tribune and 
Chicago Sunday Tribune; . . . R. 10.” 

The testimony of defendants’ witnesses disclosed 
that defendant made no contracts of any nature in this 
District, and no money was received in this District 
by any of the employees of the defendant for contracts 
entered into bv defendant or for the sale of defendant’s 
papers here or for advertising (R. 19-21). No employee 
of defendant was authorized to enter into anv contract, 
on behalf of the corporation, outside of the State of 
Illinois (R. 22). The defendant maintained an office 
in this City, now in charge of said Arthur S. Henning, 
for over 20 years. There are 3 other reporters and 2 
telegraph operators employed in that office. “When 
the volume of news requires it,” “Henning employs 
the operators as he needs them” (R. 22). 

Defendant maintains a leased wire between Wash¬ 
ington and Chicago, its home office. (R. 22.) 

Henning does not pay any bills by check or cash of 
defendant company (R. 22); but he and all other re¬ 
porters in Washington have expense accounts which 
are paid by defendant (R. 23). Henning has the 
general assignment covering all Washington bureaus, 
departments and the White House, and such specific 
assignments as investigations, conferences, and hearings 
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as may be regarded as news. Henning covert such 
assignments himself or assigns the same to some! of his 
subordinates. Henning cannot employ or discharge 
defendant’s employees. (R. 23.) 

Defendant maintains the Chicago Tribune! Press 
Service which supplies news to various newspapers in 
the United States which is not supplied “by any other 
association, such as the Associated Press, etc.’* The 
employees of defendant gather the news for such service 
in Washington and the same isforwarded over defendant’s 
leased wires to “members of the syndicate w r ho subscribe 
to such Press Service.” (R. 23.) Such subscribers 
pay for such service (R. 24) (R. 22). ! 

These new r s articles so supplied are written in the 
Washington Office and sent to Chicago wffiere they are 
rewritten to suit the demands of the subscribers to 
the service. (R. 24) (R. 22). 

“The Washington telegraph wire is a circuit wire 
running from Chicago to Washington to New York, 
all three offices in each of the three cities being on the 
same wire; that the New York Daily News is a subsidiary 
of defendant company of wffiich defendant owns the 
entire capital stock and into w’hose office the same wire 
to New York runs.” (R. 24.) 

Defendant “maintains a telephone in Washington 
for getting new’s; that Henning has authority tp pur¬ 
chase directories, water for the office, pencils, stamps and 
stationery, which items are put on his expense account 
and which defendant pays for; that Henning has the 
right to purchase and subscribe to other newspapers 
and to install telephones and list defendant and de¬ 
fendant’s reporters in said telephone book.” (R. ^4.) 

The lease for defendant’s Washington Office was 
executed by the lessor in Washington and forwarded 
to defendant at Chicago, wffiere defendant executed it. 
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The rent for the office is paid by check from Chicago. 
The furniture in the Washington Office is owned by 
defendant but was paid for by check from Chicago. 
(R. 25.) 

Joseph Ottenstein, who operates the District News 
Company in Washington, is the news dealer who 
handles defendant’s papers. Ottenstein buys the papers 
and sells them for himself. The papers are sent by 
baggage and Ottenstein meets the train and gets them 
(R. 25-26). 

Defendant sends Ottenstein a stated number of 
papers each day unless defendant thinks he could sell 
more of a certain edition, whereupon it increases the 
number and Ottenstein has the privilege of returning 
the excess. In 1931 Ottenstein received defendant’s 
paper daily; the minimum was 95, the maximum 170. 
(R. 26.) 

Ottenstein handles the defendant’s papers on his own 
behalf. Defendant has no control over Ottenstein or 
his sale of the papers. (R. 26.) 

Defendant mails its papers to subscribers in Wash¬ 
ington; 71 daily, 43 on Sundays. Such papers are 
paid for in advance at the Chicago Office. (R. 26.) 

Free copies of defendant’s papers are sent to its 
Washington Office, 4 ‘and to various departments in 
Washington, particularly to the cloakrooms of the 
Senate and House of Representatives; that Ottenstein 
delivers 6 copies to the Senate and 6 copies to the 
House; that for making such deliveries Ottenstein is 
allowed $7.00 per month credit on his bill” (R. 26); 
“that the 12 free copies delivered by Ottenstein to the 
House and Senate cloakrooms are paid for by Otten¬ 
stein . . .;” (R. 27) “that Ottenstein is also allowed 

$15.00 per week on his bill for transportation charges, 
that is, for sending his truck to the railway depot for 
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said papers and take them to his office for the purpose 
of delivering them; that the reason Ottenstein receives 
said $15.00 is that the papers of defendant come into 
Washington at an hour in the morning when Ottenstein 
receives no other papers and a special trip to the depot 
by Ottenstein is required; that Ottenstein has to make 
a special delivery (R. 26); that Ottenstein would not 
handle defendants papers if defendant did not bmake 
him such an allowance of $15.00; . . (R. 27). 

The defendant “company because it desires i-epre- 
sentation in the City of Washington, D. C., is filling 
to make this extra allowance or give Ottenstein j extra 
favors in order to get him to handle defendant’s papers 
which he otherwise would not do; that every metro¬ 
politan newspaper or national newspaper, from witnesses’ 
experience, has to have representation on the inews- 
stands or in the hotels in Washington, . . (R. 27). 

Ottenstein pays only for the papers he actually 
receives. If he does not receive the papers sentj him, 
he does not pay for them. (R. 29.) 

The daily circulation of defendant’s paper was over 
800,000 in 1929, 1930 and 1931. (R. 27.) j 

The newspapers of defendant company carry |a list 
of defendant’s offices. Under the words “The Tribune 
Offices”, appears the address of offices in various cities. 
The Washington Office is listed: “'Washington!—815 
Albee Building.” j 

Beneath this list appears: 

“Special Representation. 

San Francisco—820 Kohl Building.” (R. 28.) 

Assignments of Error 

The Court erred as follows: 

1. In making a finding sustaining the plea of defendant. 

2. In entering judgment against the plaintiff. 

3. In overruling the demurrer and motion to strike. 
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ARGUMENT 

It is the contention of plaintiff that the defendant is 
subject to service of process in this District (I) because 
it is “doing business” here; (II) because it committed a 
tort against plaintiff in this District and is and was at 
the time of the commission of the tort “transacting 
business” here as provided by Tit. 24, Sec. 373. D. C. 
Code (formerly Sec. 1537). 

I 

Defendant “Doing Business” in District 

Counsel are well aware of the case of Neely vs. Phila. 
Inq. Co., 61 App. D. C. 334. However, the court 
pointed out that the defendant in that case only main¬ 
tained an office here for its local correspondent. The 
court also pointed out that the Neely case was not the 
same as the case of Ricketts vs. Sun Printing a^id Pub. 
Ass’n, 27 App. D. C. 222. In the latter case, the Sun 
Association maintained an office in the District of Co¬ 
lumbia for the purpose of gathering news and selling it 
to subscribers. 

Plaintiff relies on the Ricketts Case, supra. In that 
case the court held the defendant amenable to service in 
this jurisdiction. The facts were stated by the court at 
p. 224 of the opinion: 

“The defendant is not a member of the Associ¬ 
ated Press, but has a news service of its own. 
Its press association service collects news and 
transmits it to certain newspapers. . . . Each 

of these papers makes its arrangements with 
defendant for the service, and does not pay 
Oulafian the correspondent therefor.” 

The only possible distinction between the Ricketts 
Case and the case at bar is that in the Ricketts Case, the 
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correspondent of the Sun spent some of the money Ipaid to 
him for his work in Washington for the expenses of the 
Sun’s office in Washington. That is not a rhaterial 
distinction, because Henning, in this case, p^tid for 
maintenance of the Washington Office and wa^ reim¬ 
bursed therefor by defendant. Moreover, the court at 
p. 226 of the opinion in the Ricketts Case says: 

“In addition to its ordinary and chief business, 
namely, that of publishing a daily newspaper in 
the city of New York, the defendant w’as engaged 
in carrying on the business of a ‘press association.’ 
This consisted in furnishing its general new r s 
reports to other publishers of newspapers through¬ 
out the country upon terms and for a consideration 
agreed upon with them, the particulars of! w’hich 
have not been disclosed. 

“Probably the maintenance of a permanent 
office in the District of Columbia, with u large 
force of news gatherers and other employees, was 
due to the fact that the national capital is a 
desirable and convenient place for the collection 
of news items of importance to the patronsi of the 
press-association branch of defendant’s business. 

“However this may be, it is shown that lit was 
convenient—that is, it saved time and expense— 
for the manager of the local office to make; direct 
delivery of the news reports collected and; made 
up under his direction to certain of the newspapers 
that had contracted with the defendant for the 


service. Copies of these reports were made in the 
local office by the manager thereof, and delivered 
there to the representatives of the newspapers 
aforesaid for direct transmission by them.j The 
central office in New’ York had nothing to dp with 
this part of the business beyond receiving the 
compensation contracted for. The additional 
charge for the copies made and delivered in the 
local office, and made necessary by the arrange¬ 
ment for direct delivery, was paid by the receivers 


607-K—2 







8 


to Oulahan. He fixed the charge, collected the 
money, and used it for the defendant’s benefit in 
part payment of the general expenses of the office 
in his charge. 

“Tested by all of these conditions, we are of the 
opinion that the defendant as a foreign corporation 
was doing business in the District of Columbia at 
.the time of the service of the summons. Re 
Hohorst, 150 U. S. 653, 663, 37 L. ed. 1211, 1215, 
14 Sup. Ct. Rep. 221; Connecticut Mut. L. Ins. 
Co. vs. Spratley, 172 U. S. 602, 610, 43 L. ed. 569, 
571, 19 Sup. Ct. Rep. 308; Pennsylvania Lumber¬ 
men’s Mut. F. Ins. Co. vs. Meyer, 197 U. S. 407, 
414, 49 L. ed. 810, 814,25 Sup. Ct. Rep. 483; Tuch- 
band vs. Chicago & A. R. Co. 115 N. Y. 437, 440, 
22 N. E. 360.” 

The business of defendant which was carried on at the 
Washington Office was continuous. It was not merely 
casual, isolated or sporadic. 

For many years the defendant has gathered news in 
Washington, sent it out over its circuit wire to its sub¬ 
sidiary company in New York, and to its own paper in 
Chicago. This news was sold by the defendant to all 
newspapers which subscribed to its services. The 
defendant was in the business of collecting news and selling 
it. Its office in Washington was used for that purpocs. 

Defendant collected material for its sales in this 
jurisdiction. At its office, the material was assembled 
and forwarded to its Chicago Office. This was done and 
had been done by five, and sometimes more, paid 
employees for 20 years. 

The facts which conclusively lead to the conclusion 
that defendant was doing business in Washington are: 

1. The “defendant company has maintained 
an office in said District for over 20 years.” 
(R. 22.) “Defendant owns the furniture in the 
Washington Office.” (R. 25.) 
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2. This office is manned by 3 news correspond¬ 
ents and with two or more telegraph operators as 
the “volume of news requires.” Henning, in 
charge of the office, “employs the operators as he 
needs them.” (R. 22.) 

3. Defendant “maintains a leased Telegraph 
wire between defendant’s home office in Chicago 
and the Washington Office.” (R. 22.) 

4. The defendant “gets its news” from “de¬ 

fendant’s correspondents” and “labels it the 
Tribune Press Service.” (R. 22.) The “Chicago 
Tribune Press Service is a service which defendant 
supplies to various newspapers in the United 
States and which is not sent over any otheir wire 
by any other associations, such as the Associated 
Press, etc.” (R. 23.) j 

5. The Tribune Press Service receives | new’s 
from the Washington correspondents over the 
leased wire, (R. 23), “then reduce the saine to 
1,000 or 500 words and send it out on ahother 
wire to any subscriber wanting the same.” (^t. 24.) 

6. The news stories from Washington are 
“syndicated” and sold to members of the associ¬ 
ation (Press Service) subscribing thereto, (ijt. 24.) 

7. “Defendant is paid for all of the news it 
sends to its subscribers to the Press Servieje and 
the money that is paid for all news articles sent 
by the Washington Office is paid for at defendant’s 
office in Chicago.” (R. 24.) 

8. The correspondent in charge of the Washing¬ 
ton Office purchases all supplies for its mainte¬ 
nance, subscribes to other newspapers, installs 
telephones and lists defendant and defendant’s 
reporters in the telephone directory. (R. 24.) 

9. “Defendant maintains a telephone in Wash¬ 
ington for getting news.” (R. 24.) 

10. As a metropolitan newspaper, it is necessary 
for defendant to “have representation on news¬ 
stands or in the hotels in Washington.” (R. 27.) 

11. As a result thereof, defendant contracts 

i 
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with one Ottenstein to handle its papers in Wash¬ 
ington. (R. 25.) 

12. Under this contract, Ottenstein delivers 
6 free copies of defendant’s paper to the Cloak 
Rooms of the House of Representatives and 
Senate. For doing this, defendant pays Otten¬ 
stein $7.00 per month. (R. 26.) 

13. For handling defendant’s papers, Otten¬ 
stein is paid SI5.00 per week, in addition to the 
$7.00 supra. (R. 20.) 

14. Defendant lists its Washington Office, in its 
paper, with all of its other general offices. Where 
it has only “Special Representation,” its office is 
listed separately. (R. 28.) 


It is thus shown that defendant maintains an office 
here where it collects news. Defendant then syndicates 
such news and sells it, prints and publishes it and then 
pays a man in Washington to distribute its finished 
product, because “every metropolitan paper or national 
newspaper (such as defendant's) . . . has to have 

representation on the newsstands or in the hotels in 
Washington." (R. 27.) 

It is necessary to the life and well-being of the de¬ 
fendant's paper that Ottenstein distribute it. From the 
“experience" of defendant’s witness, Herschenhour, de¬ 
fendant “has to have (such) representation.” (R. 27.) 

In Tauza vs. Susquehanna Coal Co., 220 N. Y. 259 
(115 X. E. 915), the defendant moved to set aside the 
service of a summons on the ground it was not a corpora¬ 
tion doing business in New York. The defendant was a 
Pennsylvania Corporation. Its principal office was in 
Philadelphia, but it had a branch office in New York City 
in charge of a sales agent. There were S salesmen and 
other employees under that agent; a suite of offices was 
maintained by the corporation, it was suitably equipped 
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and had the name of the corporation on the door, j Orders 
for coal, etc., were taken by the persons in the office, but 
were not binding until approved by the Philadelphia 
office. All payments for orders were made at Philadel¬ 
phia. The persons in the New York office had no 
authority to receive or indorse checks. The corporation 
had a bank account in New York which was used to pay 
the salaries of employees and for petty cash disbursement. 

Mr. Justice Cardozo, who wrote the opinioh, sum¬ 
marized the corporation’s position thus, p. 2G5: 

. . . In brief, the defendant maintains an 

office in this state under the direction of; a sales 
agent, with eight salesmen, and with iclerical 
assistants, and through these agencies systemati¬ 
cally and regularly solicits and obtains, orders 
which result in continuous shipments from Penn¬ 
sylvania to New York. 

To do these things is to do business within this 
state in such a sense and in such a degree as to 
subject the corporation doing them to the 
jurisdiction of our courts. The decision! of the 
Supreme Court in International Harvester! Co. vs. 
Kentucky (234 U. S. 579) is precisely applicable. 
Their sales agents in Kentucky solicited; orders 
subject to approval of a general agent in the home 
state. They did this not casually and occasionally, 
by systematically and regularly. Unlike the de¬ 
fendant’s salesmen, they did not have an office to 
give their activities a fixed and local habitation. 
The finding was that travellers negotiating sales 
were not to have any headquarters or place of 
business in that state, though they were permitted 
to reside there (234 U. S.—a,t p. 584)1 Yet 
because their activities were systematic and 
regular, the corporation was held to have been 
brought within Kentucky, and, therefore, to be 
subject to the process of the Kentucky jcourts. 
“Here,” said the court (p. 585), “was a continuous 
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course of business in the solicitation of orders 
which were sent to another State and in response 
to which the machines of the Harvester Company 
were delivered within the State of Kentucky. 
This was a course of business, not a single trans¬ 
action.” That case goes farther than we need go 
to sustain the service here. It distinguishes 
Green v$. Chicago, B. & Q. Ry. Co. (205 U. S. 
530) .... 

P. 267: 

. ; . . It is not a problem of statutory con¬ 

struction. It is one of jurisdiction, of private 
international law. (Dicey Conflict of Laws, pp. 
3S, 155.) We are to say, not whether the business 
is such that the corporation may be prevented 
from being here, but whether its business is such 
that it is here. If in fact it is here, if it is here, 
not occasionally or casually, but with a fair 
measure of permanence and continuity, then, 
whether its business is interstate or local, it is 
within the jurisdiction of our courts. (Inter¬ 
national Harvester Co. vs. Kentucky, supra, at 
p. 587). To hold that a state cannot burden 
interstate commerce, or pass laws which regulate 
it “is a long way from holding that the ordinary 
process of the courts may not reach corporations 
carrying on business within the state which is 
wholly of an interstate commerce character.” 
(234 U. S. at p. 588.) . . . 

Pp. 268-9: 

. . . The essential thing is that the corpora¬ 

tion shall have come into the state. When once 
it is here, it may be served ; and the validity of the 
service is independent of the origin of the cause of 
action. . . . 

P. 270: 

. . . The corporation is here; it is here in 

the person of an agent of its own selection; and 
service upon him is service upon his principal. 
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In Johnson vs. Atlantic & Pacific Fisheries Co., 
128 Wash. 57S (224 Pac. 13). The plaintiff sued de¬ 
fendant for breach of contract. Defendant moved to 
quash service of summons. A verdict for plaintiff was 
affirmed. The defendant was a corporation organized in 
New York for the purpose of buying and selling fish. An 
officer of defendant w r ent to Washington to buy fish. 
He opened an office, purchased fish which were received, 
packed and forwarded to New York. Stationery was 
used by the defendant giving its address as Seattle, 
Washington. Its books, etc., were in Seattle as Well as a 
bookkeeper. The court, in holding the corporation to be 
doing business in Washington, said p. 580: 

i 

In view of these facts, there can be no serious 
attention paid to the appellant’s contention that 
the appellant never did any business in the state 
of Washington. The company, as has been!stated, 
was organized for the purpose of buying an4 selling 
fish, and before it could sell it had to buy, and that 
buying took place in the State of Washington. It 
would hardly seem arguable that this buying did 
not constitute doing business, when as a matter of 
fact, it was the most essential part of jthe re¬ 
spondent’s business. 


In passing on this question, the attention of this court 
is respectfully directed to the case of Barrow Stejamship 
Co. vs. Kane, 170 U. S. 100, 106: j 

i 

The constant tendency of judicial decisions in 
modern times has been in the direction of putting 
corporations upon the same footing as natural 
persons in regard to the jurisdiction of suits by or 
against them. 


Certainly, no natural persons could say that 


he was 
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not transacting and doing business in this District, if he 
carried on such activities. 

See also: 

Meade Fibre Co. vs. Varn, 3 F (2d) 520, 521; 
Duluth Log Co. vs. Pulpwood Co., 137 Minn. 
312, 163 N. W. 520; 

Merchandise Rep. Co. vs. L. Oransky & Son, 
234 N. Y. S. 83. 


In Hartstein vs. Seidenbach’s, Inc., (App. Div.) 222 
N. Y. S. 404. The defendant was a corporation organized 
under the laws of, and operating in, the State of Okla¬ 
homa. On being sued in New York, it moved to set aside 
the service of summons on the ground that it was not 
present and doing business in New York. The motion 
was denied. On appeal this action was affirmed. The 
only business transacted by defendant corporation in 
New York was the purchase of goods to be sold in Tulsa, 
Oklahoma. The court said, p. 408: 

When, however, by continuous business activ¬ 
ities through its officers or representative agents a 
corporation has signified its presence here, it 
should not be permitted to evade service. Since 
it partakes to a certain extent of ubiquity or 
multipresence, a quality not possessed by natural 
persons, it may be said to be present and subject 
to process wherever it transacts a substantial 
measure of responsible business activity. Casual 
presence is not sufficient, and continuity of 
activity is not always easy to prove. 


(P. 409): 

In the case before us, defendant was engaged 
in the retail business of ladies’ apparel in parts 
remote. It is perfectly true that it did not have 
a branch retail establishment in this state. But, 
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to properly carry on its business in Tuls$, it was 
absolutely necessary for it to make purchases of 
goods to be sold by it at retail. These were made 
regularly and systematically in the City iof New 
York, and to facilitate such transactions! defend¬ 
ant had in fact established a place of business at 
501 Seventh Avenue and proclaimed the existence 
of such place on its letter heads. Although the 
name on the door of the office selected by de¬ 
fendant was “Mr. Seidenbach,” and not ‘fSeiden- 
bach’s, Inc.,” this slight variance, under the 
circumstances, is of no legal significance, jlndeed, 
the doctrine of estoppel might well be invoked in 
support of jurisdiction, in favor of a Creditor 
dealing with defendant, in this situation, j 

i 

i 

i 

In Hoffman vs . Missouri, 274 U. S. 21, a corporation, 
operating a railroad, caused the death of plaintiff’s 
testate in Kansas. The corporation was sued in Ajissouri. 
The statute of Missouri, sec. 1180, Rev. Stj. 1919, 
provided: 

I 

Suits against corporations shall be comjnenced 
either in the county where the cause oi action 
accrued, or in case the corporation defendant is a 
railroad company owning, controlling or operating 
a railroad running into or through two pr more 
counties in this State, then in either of such 
counties, or in any county where such corporation 
shall have or usually keep an office or agent for 
the transaction of its usual or customary business. 

| 

The railroad company contended that this statute was 
unconstitutional. However, the Supreme Court field the 
statute to be constitutional and held the service of 
process in Missouri to be valid. The court said, p. 23: 

. . . Even a foreign corporation |is not 
immune from the ordinary processes pf the 
courts of a State when its business is entirely 

i 

I 


! 

i 

i 
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interstate in character. International Harvester 
Co. vs. Kentucky, 234 U. S. 579. It must submit, 
if there is jurisdiction, to the requirements of 
orderly, effective administration of justice, al¬ 
though thereby interstate commerce is incidentally 
burdened. 


II 


Defendant Committed a Tort Upon Plaintiff in this 

Jurisdiction and “Transacts Business” in this District. 

The contention of the plaintiff is that the defendant 
“transacts business” in the District of Columbia. 
Service of summons in this case was had on a Mr. 
Henning, who is an employee of the defendant company. 
(R. 22-23.) 

Title 24, Sec. 373 of the D. C. Code (formerly Section 
1537) provides: 

In actions against foreign corporations doing 
business in the District all process may be served 
on the agent of such corporation or person con¬ 
ducting its business, or, in case he is absent and 
can not be found, by leaving a copy at the prin¬ 
cipal place of business in the District, or, if there 
be no such place of business, by leaving the same 
at the place of business or residence of such agent 
in said District, and such service shall be 
effectual to bring the corporation before the court. 

When a foreign corporation shall transact 
business in the District without having any place 
of business or resident agent therein, service 
upon any officer or agent or employee of such 
corporation in the District shall be effectual as to 
suits growing out of contracts entered into or to 
be performed, in whole or in part, in the District 
of Columbia or growing out of any tort committed 
in the said District. 
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Defendant sent copies of its papers, which contained 
the libel of plaintiff, into this district (R. 26). The 
defendant thereby committed a tort against; plaintiff 
here. The Plea and depositions of the defendant clearly 
show that defendant had employees here. 0ne such 
employee was served with process. 

The question for the Court to decide is—Dili the de¬ 
fendant “transact business” within the meaning of the 
second paragraph of the above Section, so thdt service 
upon such employee makes defendant amehable to 
service of summons in this jurisdiction? 


HISTORY OF STATUTE 

Act of Congress, Feb. 22, 1867, 14 Stat. 404, Sec. 11; 
Rev. Stat. D. C. Sec. 790, substantially enacted the first 
paragraph of Sec. 373, Tit. 24, D. C. Code. j 

Act of Mar. 3, 1901, 31 Stat. 1419, Sec. 1537, jenlarged 
the first Act by adding that a copy of process might be 
left at the place of business or residence of the ageffit of the 
foreign corporation. 

Act of June 30, 1902, 32 Stat. 544, enacted the second 
paragraph of Sec. 373, Tit. 24, D. C. Code, but omitted to 
provide for service of process on an “employee.”! Process 
could then be served on either an officer or agefit of the 
corporation. 

Act of Feb. 1, 1907, 34 Stat. 874, added the words “or 
employee” to Tit. 24, Sec. 373 D. C. Code, so that the 
second paragraph of the section was enlarged to its 
present form. 

Acts of May 29, 1928, 45 Stat. 1007, Mar. 2, 1929, 45 
Stat. 1541, were acts to revise, codify and consolidate the 
Code of the District. Pursuant to them, Congress re¬ 
enacted Sec. 1537 of the old Code as Sec. 373,; Tit. 24, 
of the new Code. This re-enactment followed tShe cases 


| 

i 

i 
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of Toledo Computing Scales Co. vs. Miller, 38 App. D. C. 
237, and Hoffman vs. Wash. Va. Ry. Co. 44 App. D. C. 
418. 

By such re-enactment, Congress adopted the construc¬ 
tion put upon that section by this Court. 

Dollar Sav. Bank vs. U. S., 19 Wall. 227, 237; 

Copper Queen Consol. Min. Co. vs. Arizona Board of 
Eq., 206 U. S. 474, 479. 

EFFECT OF LEGISLATION 

It will be noted that Tit. 24, Sec. 373 D. C. Code is 
divided into two paragraphs. The first deals with 
foreign corporations “doing business” in the District. 

The second paragraph provides that when a foreign 
corporation “transacts business” in the District, process 
may be served upon an officer, agent or employee of the 
corporation, when the action grows out of either 

1. a contract to be performed in the District; or, 

2. a tort committed by the corporation in the District. 

This court in Toledo Computing Scales Co. vs. Miller, 

3S App. D. C. 237, held that where a foreign corporation 
entered into a contract to be performed in the District, 
process could be served upon such corporation where the 
person served with process in the District, was charged 
with the duty of representing the corporation in matters 
growing out of sales and negotiating of contracts to be 
performed here although the corporation did not pay the 
salary of the person served and such person had no right 
to contract upon behalf of the corporation. 

The Court said, p. 241 of the opinion: 

Sec. 1537, as previously pointed out, is in two 
paragraphs. The first paragraph relates to service 
upon foreign corporations “doing business” in the 
District. The second prescribes the method of 



service “when a foreign corporation shall transact 
business’’ here without having any | place of 
business or resident agent in the District. That 
Congress had some purpose in mind in the enact¬ 
ment of the second paragraph must be assumed. 
What was that purpose? As originally enacted, 
the paragraph did not contain the Word “em¬ 
ployee.” That was added by the act of 1907 (34 
Stat. at L. 874, chap. 445), and furnishes further 
evidence of the intent of Congress to circumvent 
efforts on the part of foreign corporations to 
evade local responsibility growing out of! contracts 
entered into, or to be in whole or in part performed 
here. It is not necessary in the present case to 
determine whether a single transaction comes 
within the purview of this paragraph, for the 
reason that the record shows a well-defihed policy 
and practice by appellant in respect to sales of 
its commodity here. Its representatives, as 
above suggested were much more than mere 
solicitors whose responsibility ended when they 
brought appellant and prospective purchasers 
together. They not only negotiated sales, but, 
we are convinced, looked after deliveries, collec¬ 
tions, and complaints. Looking to the Substance 
of the particular transaction under investigation, 
we are fully satisfied that the person upon whom 
service was made was an agent of jappellant 
within the meaning of this paragraph of 8ec. 1537. 

In Hoffman vs. Wash. Va. Ry. Co., 44 App. E). C. 418, 
the Court passed upon this Section and held! that the 
same was constitutional. At p. 424 of the opinion, we 
find: 

The suggestion of appellees that saidjsec. 1537 
is unconstitutional if construed as authorizing the 
service of process in this action results, we think, 
from a failure to give proper emphasis to! the facts 
of appellees’ presence within this jurisdiction, and 
that service was actual service upon them. 
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Tit. 24, Sec. 373, D. C. Code makes no distinction 
between process to be served upon a foreign corporation 
contracting in the District and one committing a tort 
here. The proviso as to service in either such instance 
is in the alternative. 

In Carroll Electric Co. vs. Freed-Eisman Radio Corp., 
60 App. D. C. 228, this court recognized the difference 
between the first and second paragraphs of Tit. 24, Sec. 
373, of the D. C. Code. There, the plaintiff sued de¬ 
fendant for breach of contract. The court held that the 
acts performed and to be performed by the plaintiff and 
defendant under the contract constituted “transacting 
business*’ within the meaning of the second paragraph of 
the above section. The court re-affirmed the opinion in 
Toledo Computing Scale Co. vs. Miller, supra. At p. 
229 of the opinion we find: 

. . i . The activities thus provided for (in 

the contract) constituted the transaction of 
business by both parties not only in New York 
City, where the contract was made, but also in 
the District of Columbia, within which it was in 
part carried out. The case thus falls within the 
provisions of the second paragraph of section 
373 supra, and the service on McCarthy, who 
was an employee of the manufacturer, was valid 
under that paragraph. Toledo Computing Scale 
Co. vs. Miller, 38 App. D. C. 237; Hoffman vs. 
Washington-Virginia Railway Co., 44 App. D. C. 
418: Eastman Kodak Co. vs. Southern Photo 
Materials Co., 273 U. S. 359, 47 S. Ct. 400, 71 L. 
Ed. 684; Wilson vs. Hudson Motor Car Co., 
(D. C.) 28 F (2d) 347; La Porte Heinekamp 
Motor Co. vs. Ford Motor Co. (D. C.) 24 F 
(2d) 861. 

Statutes prescribing conditions for foreign corporations 
which “transact business” have been the subject of 


21 


i 


i 


i 


interpretation by Federal and State courts. The courts 
have uniformly held that there is a great difference in the 
phrases “doing business” and “transact business.” 

The Federal Courts have had occasion to define this 
phrase under Sec. 12 of the Clayton Act, (Tit. 15, U. S. C. 
Sec. 22), which provides for service of procession corpo¬ 
rations which “transact business” in the various Federal 
Districts. That Section is as follows: 

Any suit, action, or proceeding under the anti¬ 
trust laws against a corporation may be brought 
not only in the judicial district whereof it is an 
inhabitant, but also in any district Wherein it 
may be found or transacts business; and all process 
in such cases may be served in the district of 
which it is an inhabitant, or wherever it may be 
found. 


The history of this section of the Clayton Ac|t parallels 
Tit. 24, Sec. 373, D. C. Code, as appears in the case of 
Eastman Co. vs. Southern Photo Co., 273 U. S. 359. 
This case was cited as authority in Carroll Elejc. Co. vs. 
Freed-Eisman, supra. 

The case of Eastman Co. vs. Southern Photo Co., 
supra, was a suit to recover damages for injuries sustained 
through violation of the Anti-trust Act. The defendant, 
an inhabitant of the State of New York, was sijed in the 
P'ederal District Court of Georgia. The defendant 
attacked the jurisdiction of the court but the j Supreme 
Court held that defendant was properly before the court 
because it “transacted business” in Georgia, although it 
did not “do business” there. The court said, p. 372: 

However, by the Clayton Act—which supple¬ 
mented the former laws against unlawful restraints 
and monopolies of interstate trade—the local 
jurisdiction of the district courts was materially 
enlarged in reference to suits against corporations. 


! 


I 

l 
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By Sec. 4 of that Act it was provided that any 
person, “injured in his business or property by 
reason of anything forbidden, in the Anti-trust 
laws,” might sue therefor in the district “in which 
the defendant resides or is found or has an agent.” 
Whether as applied to suits against corporations, 
as distinguished from those against individuals, 
the insertion of the words “or has an agent” in 
this section can be held, in the light of the decision 
in the Peoples Tobacco Co. Case, to have enlarged 
to any estent the jurisdictional provision in Sec. 
7 of the Anti-trust Act, we need not here deter¬ 
mine. Be that as it may, it is clear that such an 
enlargement was made by Sec. 12 of the Clayton 
Act—dealing specifically with the venue and 
service of process in suits against corporations— 
under which the plaintiff proceeded in the present 
case. This provided that “any suit, action or 
proceeding under the Anti-trust laws against a 
corporation may be brought not only in the 
judicial district whereof it is an inhabitant, but 
also in any district wherein it may be found or 
transacts business; and all process in such cases 
mav be served in the district of which it is an 
inhabitant, or wherever it may be found.” That 
this section altered the venue provisions in respect 
to suit under the Anti-trust laws was pointed out 
in General Inv. Co. vs. Lake Shore Ry., 200 U. S. 
201, 279. And we think it clear that, as applied 
to suits against corporations for injuries sustained 
by violations of the Anti-trust Act, its necessary 
effect was to enlarge the local jurisdiction of the 
district courts so as to establish the venue of such 
a suit not only, as theretofore, in a district in 
which the corporation resides or is “found,” but 
also in any district in which it “transacts business” 
—although neither residing nor “found” therein— 
in which case the process may be issued to and 
served in a district in which the corporation either 
resides or is “found”; and, further, that a corpo- 



ration is engaged in transacting business in a 
district, within the meaning of this section, in 
such sense so as to establish the venue of a suit— 
although not present by agents carrying! on busi¬ 
ness of such character and in such manner that is 
“found” therein and is amenable to local process, 
—if in fact, in the ordinary and usual Isense, it 
“transacts business” therein of any substantial 
character. This construction is in accordance not 
only with that given this section by the tivo lower 
courts in the present case, but also hdth the 
decisions in Frey & Son vs. Cudahy Packing Co. 
(D. C.) 228 Fed. 209, 213, and Haskell vs. Alum¬ 
inum Co. of America, (D. C.) 14 Fed. (|2d) 864, 
869. | 

To construe the words “or transacts business” 
as adding nothing of substance to the meaning 
of the words “or is found,” as used in the Anti¬ 
trust Act, and as still requiring that the suit be 
brought in a district in which the corporation 
resides or “is found” would to that extent defeat 
the plain purpose of this section and leave no 
occasion for the provision that the process might 
be served in a district in which the corporation 
resides or is found. And we find nothing, in the 
legislative proceedings leading to its enactment 
which requires or justifies such a construction. 

| 

i 

Thus we see that this defendant is amenable to process 
in this District if “in the ordinary and usual sense, it 
transacts business therein of any substantial character.” 

The ordinary and usual sense of transacting business 
means: “To conduct matters, to negotiate,: deal,” 
(Webster’s New Int. Die. 1931); “accomplish, act, carry 
on, conduct, do, negotiate, perform, treat. There are 
many acts that one may do, accomplish, or perform un¬ 
aided ; what he transacts is by means of or in association 
with others; one may do a duty, perform a vow| accom- 
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plish a task, but he transacts business, since that always 
involves the agency of others/' (Funk and Wagnalls 
Stand. Die. 1924). 

To same effect : Jcffrey-Nichols M. Co. vs. Hupp M. 
C. Co., (C. C. A. 1), 46 F (2d) 623. 

In the State of Washington, prior to 1909, the Statute 
provided: 

An action against a corporation may be brought 
in any county where the corporation has an office 
for the transaction of business, or any person 
resides upon whom process may be served against 
such corporation. (Ballinger’s Code, Sec. 4854). 

In 1909 the Statute was amended, Rem. & Bal. Code 
Sec. 206: 

An action against a corporation may be brought 
in any county where the corporation transacts 
business or transacted business at the time the 
cause of action arose; or in any county where the 
corporation has an office for the transaction of 
business or any person resides upon whom process 
may be served against such corporation, unless 
otherwise provided in this code. 

In Strandall vs. Alaska Lumber Co., 73 Wash. 67, 68 
(131 Pac. 211, 212), the court said that the amendment 
was inserted 

. . . evidently for the purpose of authoriz¬ 

ing suits to be brought in the county where the 
corporation transacts business, whether it has an 
office for that purpose in such county or not. 

In Smythe Co. vs. Ft. Worth Glass & Sand Co., et al, 
105 Tex. 8, {142 S. W. 1157) suit was brought by ap¬ 
pellant upon a contract. Appellee pleaded that plaintiff 
could not sue because it was a foreign corporation and in 
violation of the laws of Texas had “transacted business” 
in Texas without first having filed certain papers with, 
and obtained a permit from, the Secretary of State. 
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The court at p. 13 of the opinion distinguished between 
the phrases “doing business” and “transacting business.” 

The statute requiring the foreign corporation to 
secure a permit from the Secretary of State, so 
far as the present case is affected, relates to the 
transaction of business in this State. Mahy of the 
statutes of other states requiring foreign corpora¬ 
tions to procure permits base the requirements on 
the condition of “doing business” in sudh states. 
We do not desire to put too great stress ppon the 
peculiar language of our statute, yet there seems 
to be a distinction in those statutes which require 
the permit of foreign corporations to bd secured 
where they desire “to do business” arid where 
they desire to “transact business” in the State. 
The two terms are not necessarily synqnymous. 
To do business in this state imports a carrying on 
of business of the corporation for the purposes of 
its organization while the transaction of business 
in this state rather imports the idea ofj isolated 
transactions in the line, of course, of the purposes 
of its creation. 

I 

! 

It follows, that the phrase “does business” isjof wider 
scope than the phrase “transacts business.” Therefore, 
in order to make the defendant in the case at bar amen¬ 
able to process in this action, much less need be shown 
than in a case where the foreign corporation |had not 
contracted or has not committed a tort in this District. 

In People ex rel. Miles vs. Montreal & B. Copper Co., 
81 N. Y. S. 974 a writ of mandamus was granted requiring 
the respondent to keep its books open, etc. Tlje law of 
New York required that every foreign corporation having 
an office for the “transaction of business” in tlfat state 

should keep its books open. The court said, p. ^76: 

’ 

. . . What is the meaning of “transaction 

of business”? It is not necessarily synqnymous 
with the term “doing business” as used elsewhere 
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in* this and similar acts. It does not necessarily 
mean that the main business of the corporation 
must be carried on in this state, or something in 
the nature of that business or that capital must 
be employed in this state. All that the statute 
requires is that something related to the business 
of the corporation, or part of it, be carried on in 
the office here. 

The acts of the defendant corporation set forth, supra, 
clearly show that the defendant carried on a business 
“related to the business of the corporation, or part of it.” 

In Hovey vs. De Long Hook & Eye Co., 126 N. Y. S. 1, 
action was brought for penalties for refusal of permission 
to inspect books. The statute provided that “every 
foreign corporation having an office for the transaction of 
business” in fhe state of New York has to permit such 
inspection. The court defined the phrase “transaction 
of business,” saying p. 3: 

The words “transaction of business” do not 
necessarily mean that the main business of the 
corporation must be carried on in this state, or 
something in the nature of that business, or that 
capital must be employed in this state. All that 
the statute requires is that something related to 
the business of the corporation, or part of it, be 
carried on in the office here. 

Upon appeal, this case was affirmed. Hovey vs. De 
Long Hook <fc Eye Co., 133 N. Y. S. 25. The court 
affirmed the above language and said further, p. 27: 

. . . If it had been intended to limit this 

provision to a corporation actually doing business 
in this state, the Legislature would have used the 
same language that it has used when require¬ 
ments are made for a corporation doing business 
in this state. Here, as before stated, the statute 
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is not confined to a corporation doing business 
here or having an office in which business is 
transacted, but provides for a corporation having 
an office for the transaction of business, and, where 
a corporation has such an office, it is required to 
keep therein a book containing a list of stockholders. 

Nor do I think that this construction of the law 
would effect its validity under the Constitution of 
the United States. 


CONCLUSION 

i 


The defendant did not sustain the burden of proving 
it was not amenable to process in this jurisdiction. 

The defendant w r as “doing business” in this [District; 
it was “transacting business” here. The judgment of 
the lower court should be reversed. 


Respectfully submitted, 

JAMES A. O’SHEA, 
JOHN H. BURNETT, 
ALFRED GOLDTESIN, 

Attorneys for Appellant. 
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Court of Appeals, district of Columbia 


January Term. 1934. 


Xo. 6103. 


John II. Layne, Appellant, 

I 

vs. I 

i 

! 

The TinnrxE Company, a Corporation, Alppellee. 


BRIEF ON BEHALF OF APPELLEE. 


PRELIMINARY STATEMENT. 


Supreme 

e-entitled 


This appeal is taken from an order of the 
Court of the District of Columbia in the abov 
case sustaining a plea to the jurisdiction macje by The 
Tribune Company, defendant-appellee herein^ and ren¬ 
dering judgment in its favor (K. 16). 

The Tribune ('ompany, hereinafter referred to as 
appellee, is an Illinois corporation engaged iii publish¬ 
ing the Ciiicago Daily Tribune and Chicago! Sunday 


i 
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Tribune at Chicago, Illinois (R. 10). It maintains an 
office in the District of Columbia solely for the con¬ 
venience of its’reporters engaged in collecting news to 
be forwarded to appellee's home office in Chicago. 

The present action was brought by the plaintiff John 
H. Lavne, a resident of the District of Columbia, for 
an alleged libel and was based upon the publication of 
certain news items in The Chicago Tribune (R. 2-9). 

Attempted service was made on Arthur S. Henning 
who is an employee of The Tribune Company and is in 
charge of its Washington office. The return of the U. S. 
Marshal was as follows (R. 9): 

“Served copies of the declaration, affidavit, and 
this summons, on the Defendant, The Tribune Co., 
by Albert S. Ilenning, personally 10-30-31. 

Edo Ait C. Sxydek, 

U. S. Marshal in and for the D. of C. 

By Hakry Allen, 

Deputy U. S. Marshal. *' 

Counsel for The Tribune Company appeared spe¬ 
cially to file a plea to the jurisdiction of the Court on 
the following grounds (R. 10-13): 

(1) That The Tribune Company was a foreign cor¬ 
poration and was not at the time of the filing of the 
declaration, nor at the time of the attempted service 
of the writ, nor at the time of the publication of the 
alleged libel, “doing business” in the District of Co¬ 
lumbia as contemplated by Title 24, Section 373, of the 
Code of the District of Columbia, in order to give this 
Court jurisdiction over foreign corporations. 

(2) That the said Arthur S. Henning was not an 
officer, agent or employee of The Tribune Company for 
the purpose of doing or transacting business in the 




o 

O 


to strike 
Joinder 


District of Columbia as contemplated by Title 24, Sec¬ 
tion 373, of the Code of the District of Columbia. 

(3) That any attempt to render a judgment in per¬ 
sonam against The Tribune Company would jbe uncon¬ 
stitutional, and any judgment so rendered jwould be 
null and void because such judgment would be violative 
of the due process guarantees of the United States 
Constitution. 

Plaintiff filed a demurrer and a motion 
the plea (R. 14-15), both of which were denied; 
of issue was made on the plea (R. 15) and a jjurv trial 
having been waived, the case was heard on depositions 
and stipulated evidence (R. 19-29). The Court found 
for the defendant and entered its judgment frpm which 
this appeal is taken (R. 16-17). i 

THE FACTS. 

The record discloses that The Tribune Company 
was not at any time engaged in “doing business” in 
the District of Columbia, nor lias it at anv time had 

- «. I 

any place of business or officer in the District of Co¬ 
lumbia, although it lias for manv years leaked office 
space in the Albee Building in the City of IVashing- 
ton for the convenience of its reporters, naiiiely, Ar¬ 
thur S. Henning and several others (R. 11). j None of 
these reporters or correspondents has been an agent 
or officer of The Tribune Company, nor hash any of 
them been authorized at any time to accept service of 
summons or any other process for or against The Tri¬ 
bune Company (R. 12-13). 

Neither Mr. Henning nor any of the other reporters 

i 

is employed or authorized to represent the nejvvspaper 
or The Tribune Company in any capacity excjept as a 
newsgatherer or reporter, and none of them i has au- 
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tlioritv to, nor do tliev, enter into contracts for or on 
belialf of appellee. Both Mr. Henning and the other 
reporters receive their salary by check from the home 
office* in Chicago (R. 22-23). The rent of the office 
space in the District of Columbia is paid directly to 
the lessor by check from Chicago (R. 124-25). 

All news items transmitted to the home office in Chi¬ 
cago are* there examined and rejected or accept eel tor 
publication by the officers of The Tribune Company 
as they see fit (R. 24). The Chicago Tribune Press 
Service eloes not furnish news to subscribers directly 
from Washingtem; such news as comes out of 'Wash¬ 
ington is transmitteel to Chicago and there revised to 
meet the particular demands of indivielual subscribers. 
All subscribers to the press service contract for such 
service, and pay for it through the Chicago office (R. 
23). 

The sale of The Tribune Company’s newspapers out¬ 
side of Illinois is done by independent wholesale news 
dealers who buy them from The Tribune Company at 
Chicago and in turn sell them to stores, hotels, etc. (R. 
25). Such a newsdealer in the District of Columbia is 
the District News Company, operated by one Joseph 
Ottenstein. The Tribune Company does not sell any 
newspapers in the District of Columbia by any agent 
or employee. It has a contractual arrangement 
with the District Xews Company, whereby said 
Company purchases outright appellee's newspapers 
at an agreed price and resells them to various 
retail outlets. Appellee ‘Mias no control over the 
employees of Ottenstein, Ottenstein himself, or over 
the manner in which the newspapers are distrib¬ 
uted in Washington" ( R. 26). The District Xews Com¬ 
pany is not authorized to, and does not, enter into any 
contracts for The Tribune Company, but is an inde- 
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pendent contractor acting; solely for itself in| the pur¬ 
chase and resale of appellee’s newspapers (U. 2G-2S). 

Xo advertisements or subscriptions are solicited by 
Mi*. Henning* or any other reporter in the District of 
Columbia. The advertising* and circulation depart¬ 
ments of The Tribune Company have nothing* to do 
with its Washington office (R. 20). Six or eight times 
a year an advertising* solicitor in the employ of The 
Tribune Company visits the District of ('olumbia to 
solicit advertising* from prospective advertisers; he 
has no authority to, and does not, consummate any 
contracts for The Tribune Company but merely for¬ 
wards orders for acceptance or rejection at the home 
office in Chicago (R. 20); “all such contracts ajre closed 
in Chicago and are not closed until they are [accepted 
by the auditor and controller of defendant”| (R. 20). 

From the foregoing it is apparent that The| Tribune 
Company was not “doing* business” nor did it “trans¬ 
act business” in the District of Columbia in such a 
manner and to such an extent as would warrant the 
inference that it had subjected itself to the jurisdiction 
of the local courts. 


ARGUMENT. 

| 

I. The Supreme Court of the District of Columbia has 
no Jurisdiction Over a Foreign Corporation Unless 
it is “Doing Business” in the District of Columbia 
and a Judgment in Personam Rendered Against 
Such a Corporation Would be Null and Void. 

The fundamental principle that 

I 

“proceedings in a court of justice to determine the 
personal rights and obligations of partjies over 
whom the court has no jurisdiction do ncit consti- 


tute due process of law/’ (Pennoyer v. Xeff\ 95 

U. S. 714, 733) 


is controlling* in respect to corporate defendants as 
well as individuals (Riverside Mills v. Menefee, 237 
U. S. 1S9, 196); and the test to determine if a partic¬ 
ular court can acquire personal jurisdiction over a 
foreign corporation is whether or not the corporation 
is “doing business” in the state or district within 
which the court is authorized to act. Lacking that es- 
sential requisite, jurisdiction is wanting. This Court 
has recognized the importance of the principle in the 
case of Chase Bay Company r. Man-son Steamship 
Lino, ct al. (54 App. D. C. 169: 295 Fed. 990) where 
Section 1537 of the District Code (now Title 24, Sec¬ 
tion 373) was construed in commenting upon the deci¬ 
sion of the Supreme Court of the United States in 
Davis v. Fanners Co-operative Coin pony (202 U. S. 
312). In the Chase Bay Company case the Court said 
(pg. 994): 


“It is true that the court put its decision upon 
the footing that the statute was void, because it 
imposed an unreasonable burden upon interstate 
commerce, but said that it had no occasion to de¬ 
cide whether it also violated the due process 
clause. Of course, if Congress had passed a stat¬ 
ute similar to the Minnesota enactment, it would 
not be condemned upon the score that it was an 
undue harden upon interstate commerce, because 
Congress has the right to burden such commerce, 
hut it would he open to the inquiry as to whether 
it did not violate the due process clause. If the 
corporation was not present in tlie state by its 
soliciting agent, then service upon him would not 
be service upon it, and the court would be without 
jurisdiction to render a personal judgment against 


the corporation since it had never been properly 
brought before the court and subjected to its juris¬ 
diction. ” (Italics ours) 

I 

and at pg. 1)92: 

10 i 

1 

“District Code, Section 1537, provide^ that in 
actions against foreign corporations doijng busi¬ 
ness in the District all process may be served on 
the agent of such corporation or person cobducting 
its business there. But what const it utds ‘doing 
business’/ That is the inquiry which imust be 
answered in this case. Obviously, anything the 
agent of a corporation may do in thej District 
would not be the ‘doing of business' therein bv the 
corporation. A railroad company is often the 
agent of a consignor to deliver a shipment jto a con¬ 
signee in the District; but the deliverv of it would 
not be the doing of business bv the consignor, 
within the meaning of the Code. If it would be, 
service on the railroad company would be ^sufficient 
to bring the shipper into court. The agenlt or per¬ 
son contemplated by the Code must be jjossessed 
of such authority as will justify the conclusion 
that his principal, by him, is in the District. If 
the authority docs not do that , the court ffould he 
without right to pronounce a personal judgment 
against the defendant corporation , and if the court 
should render such a judgment it u'ouldl he void, 
as offending against the due jiroeess clause of the 
Fourteenth Amendment to the C oust'd ut ion." 
(Italics ours) 

The foregoing doctrine has been announced jin a long 
line of decisions relating to the power of stale courts 
to render personal judgments against foreign [corpora¬ 
tions. In all of them, impliedly or expressli’, it was 
held that the authority of a state court is lipiited by 
the territorial confines of the state and that it mav 
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exercise jurisdiction over a foreign corporation only 
when such corporation, by the “doing of business” 
within tlie state, can be deemed to have subjected it¬ 
self to the jurisdiction and so is present therein. Sf. 
Clair r. Cox, 10b U. S. 350; Goldey r. Morning Sen's, 
15b U. S. 518; St. Louis South Western By. Co. r. Alex¬ 
ander, '2'11 U. S. 318; International IIarrester Co. v. 
Kentucky, 334 l\ S. 579; Consolidated Textile Co. r. 
Gregory. 38!) V. S. 85. Similarly the jurisdiction of 
the federal district courts i> restricted to the terri¬ 
torial limits in which they are located (Toland r. 
Sprague, 13 Pet. 300, 338), and they cannot send their 
process into another district except where specially au¬ 
thorized by law. (Castman Kodak Co. r. Southern 
Photo Materials Co.. 373 l . S. 359.) I nder Sections 
43 and 91 of Title 18 of the District of Columbia Code, 
the Supreme Court of the District of Columbia pos¬ 
sesses the same powers and exercises the same juris¬ 
diction as the district courts of the United States and 
therefore its jurisdiction in the* present case does not 
ext mid bevond the boundaries of the District of Co- 
lumbia. 


II. The Tribune Company is not “Doing Business” in 
the District of Columbia Within the Meaning of 
Section 373, Title 24, of the District of Columbia 
Code. 


Appellant contends that The Tribune Company was 
amenable to process in the District of Columbia under 
the provisions of Section 373, Title 34 (formerly Sec¬ 
tion 1537). of the District (’ode. These provisions are 
as follows: 


“In actions against 
business in the District 


foreign corporations doing 
all process may be served 
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oil tlie agent of such corporation or person con¬ 
ducting its business, or, in case lie is absent and 
can not be found, by leaving a copy at jtlie prin¬ 
cipal place of business in the District, oif, if there 
be no such place of business, bv leavingithe same 
at the place of business or residence of shell agent 
in said .District, and such service shall! be effec¬ 
tual to bring the corporation before thejeourt. 

“When a foreign corporation shall I transact 
business in the District without having any place 
of business or resident agent therein, service upon 
any officer or agent or employee of such! corpora¬ 
tion in the District shall be effectual as to suits 
growing out of contracts entered into or to be tier- 
formed, in whole or in part, in the District of Co¬ 
lumbia or growing* out of am* tort committed in the 
said District. (Mar. 5. 1901. 31 Slat. 14j9, c. 854, 
see. 1537: dime 30. 1002. 32 Stat. 544. c. 1,329; Feb. 
1. 1907. 34 Stat. 874, c. 445.)” j 

I 

j 

AVe believe that the instant case lies well \fithin the 
limits defined by the decisions of the United States Su¬ 
preme Court and of this Court. Although yacli case 
must be decided upon the particular facts involved, a 
general rule has boon stated by the Supreijnc Court 
(*S7. Louis .S'. IT. R/j. Co. r. Alexander. 'I'll If. S. 21S) 
as follows: 

“In a general wav it mav be said that the busi- 
» • « 

ness must be such in character and extent as to 
warrant tlie inference that the corporation has 
subjected itself to the jurisdiction and lajvvs of the 
district in which it is served, and in which it is 
bound to appear, when a proper agent jlias been 
served with process." 

; 

i 

This Court in Cancel wo v. Seaboard Air Line Ricy., 
56 App. D. C. 225, speaking through Mr. Chief Justice 
Martin said: 


i 
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“Xo all-embracing; rule lias been laid down as 
to what constitutes the manner of doing* business 
by a foreign corporation to subject it to process 
in a given jurisdiction. The business must be such 
in character and extent as to warrant the inference 
that it liasi subjected itself to the jurisdiction.” 

A leading case involving the principal issue herein 
is Green v. Chicago, Burlington <£’ Quincy Railway 
Company, 205 U. S. 530. There a citizen of Pennsyl¬ 
vania brought !an action in the Circuit Court for the 
Eastern District of Pennsvlvania to recover damages 
for personal injuries. The return upon the writ showed 
service ‘‘on Chicago, Burlington and Quincv Railwav 
Company, a corporation which is doing business in the 
Eastern District of Pennsvlvania * * ‘ bv giving 

a true and attested copy to Ilarry E. Heller, agent of 
said corporation/' The defendant appeared specially 
for the purpose of disputing jurisdiction and the Cir¬ 
cuit Court held the service to be insufficient because 
the defendant was not doing business within the Dis¬ 
trict. In reviewing that decision, the Supreme Court 
said: 

“But to obtain jurisdiction there must be ser¬ 
vice, and the service was upon the corporation in 
the eastern district of Pennsylvania. Its validity 
depends upon whether tin* corporation was doing 
business in that district in such a manner and to 
such an extent as to warrant the inference that, 
through its agents, it was present there. 

“The eastern point of the defendant’s line of 
railroad was at Chicago, whence its tracks ex¬ 
tended westward. The business for which it was 
incorporated was the carriage of freight and pas¬ 
sengers, and the construction, maintenance, and 
operation of a railroad for that purpose. As in- 
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cidental and collateral to that business it was 
proper, and, according to the business methods 
generally pursued, probably essential, that freight 
and passenger traffic should be solicited in other 
parts of the country than those through which the 
defendant’s tracks ran. For the purpose of con¬ 
ducting this incidental business the defendant em¬ 
ployed Mr. Heller, hired an office for him in Phila¬ 
delphia, designated him as district freight and pas¬ 
senger agent, and in manv wavs advertised to the 
public these facts. The business of the! agent was 
to solicit and procure passengers and freight to be 
transported over the defendant’s line.i For con¬ 
ducting this business several clerks apd various 
traveling passenger and freight agentsf were em¬ 
ployed, who reported to tlie agent and ajeted under 
his direction. He sold no tickets and received no 
payments for transportation of freights 'When a 
prospective passenger desired a ticket, and applied 
to the agent for one, the agent took the applicant’s 
money and procured from one of the railroads run¬ 
ning west from Philadelphia a ticket for Chicago 
and a prepaid order, which gave to the applicant, 
upon his arrival at Chicago, the right Ito receive 
from the Chicago, Burlington & Quincy Railroad 
a ticket over that road. Occasionallv he sold to 

j 

railroad employees, who already had tickets over 
intermediate lines, orders for reduced rates over 
the defendant’s lines. In some cases, fqr the con¬ 
venience of shippers who had received bills of lad¬ 
ing from the initial line for goods routed over the 
defendant’s lines, he gave in exchange therefor 
bills of lading over the defendant ’s linej In these 
bills of lading it was recited that they $hould not 
be in force until the freight had been actually re¬ 
ceived bv the defendant. 

% 

“The question here is whether service upon the 
agent was sufficient; and one element of its suffi¬ 
ciency is whether the facts show that (he defen- 
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dant corporation was doing 1 business within the 
district. i It is obvious that the defendant was do¬ 
ing there a considerable business of a certain kind, 
although there was no carriage of freight or pas¬ 


sengers. 




* 


“The business shown in this case was, in sub¬ 
stance, nothing more than that of solicitation. 
Without undertaking to formulate anv general 
rule defining what transactions will constitute 
‘doing business" in the sense that liability to ser- 
vice is incurred, we think that this is not enough 
to bring the defendant within the district so that 
process can be served upon it.” 

The ruling in the Green case (supra) has been re¬ 
peatedly reaffirmed (Philadelphia and Readier) Rad¬ 
ical) Co. r. McKihhin , 243 U. S. 264: Peoples Tobacco 
Co. r. American Tobacco Co.. 246 U. S. 79) and was 
followed by this Court in Chase Rap Co. r. Munson 
Steamship Line et al.. 54 App. 1). C. 169. In the latter 
case the ("base Bag Company, which was a Missouri 
corporation, contracted with the Munson Steamship 
Line, a Xew iVork corporation for the transportation 
of a large quantity of freight from Mobile, Alabama, to 
Buenos Aires. It was alleged that the Steamship Line 
breached its contract and tlierebv damaged the Bag 
Company. Suit against the Steamship Line was insti¬ 
tuted in the Supreme Court of the District of Columbia 
and service of summons was made upon the Steamship 
Line by delivering a copy thereof to one Ernest Ober, 
as its agent. It appeared that Ober conducted a gen- 
eral steamship and brokerage agencv in Washington, 
representing about sixty-seven steamship lines, among 
tliem the Munson Line, lie received no salary or reg- 
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ular compensation from the lino, but he sohj what were 
called ‘‘prepaid orders” in return for which the steam¬ 
ship line usually delivered a regular ticket I to the pas¬ 
senger. Ober collected the full purchase price of the 
ticket and received his commission of five pjjr cent. In 
some cases tickets alreadv signed were sent! to him for 
delivery to the customer, lie had no authoHtv to sign 
contracts or otherwise bind the Steamship! Line. This 
Court denied that such circumstances constituted the 
doing* of business in the District of Columbia and held 
that service upon Ober was not a valid service upon the 
Steamship Line. 

In Cancel mo ei al. r. Seaboard Airline Railway, 56 
A])]). I). ('. 225, it appeared that the railwajy company 
maintained an office in the District of Cblumbia in 
charge of a district passenger agent who was employed 
for the soliciting of business for the lines bf the Sea¬ 
board Company outside of the District of! Columbia. 
The general counsel of the Companv also maintained 
offices in the District to advise it on matters of corpo¬ 
rate policy and in representation before the! Interstate 
Commerce Commission. This Court held tl^at the Sea- 
board Companv was not “doing business in the Dis- 
trict of Columbia” within the purview of the statute. 

Thus the cases are in accord on the proposition that 
solicitation of business and the maintenancejof an office 
with a resident agent for purposes of solicitation is not 
sufficient to make a foreign corporation amenable to 
process. Moreover, the mere listing of the corpora¬ 
tion’s name in the telephone directory or |having its 
name on the door of an office does not constitute the 
doing of business (Hilton v. N. W. Expanded Metal 
Co., 16 F. (2d) 821; Fowble v. C. d 0. Ry\ Co., 16 F. 
(2d) 504). j 


i 
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Appellant's brief (pg. 6) indicates his reliance on 
the case of Ricketts r. Sint Printing Company, 27 
App. 1). C. 222, where the precise question now pre¬ 
sented was merelv stated bv this Court but left un- 
decided, the Court saying: 


“Whether the defendant in respect to its busi¬ 
ness of publishing a newspaper, merely, was do¬ 
ing business in the District also bv virtue of the 

w • 


fact thatj it maintained offices under the manage¬ 
ment of an employee charged with the duty of 
gathering news and transmitting it to the defen- 
dant in New York for use in its publication there, 
presents an important question which we do not 
find it necessary to decide.” 


The Ricketts case is furthermore not an authority 
for appellant | since it is distinguishable on the facts. 
In that case the defendant newspaper publishing com¬ 
pany was engaged in carrying on the business of a 
press association and it sold its general news reports 
obtained in the District of Columbia to other news¬ 
papers throughout the country. It employed an agent 
with offices in the District who made contracts with 
newspaper publishers for the delivery of news service, 

collected the monev therefor and used the money in 

•> • 

part payment of his general office expenses. Service 
upon the agent was held valid. It is clear, however, 
from the record in the instant case, that no agent of 
The Tribune Company has authority to do, or in fact 
does, such acts in the District of Columbia. 

The question recognized, but not decided, by this 
Court in the Ricketts case, was directly presented in 
Neely r. The Philadelphia Inquirer Company, App. 
D. C. 334. The facts in the Neely ease were practically 
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identical with the instant case. Service of process was 
had upon the Washington correspondent of the In¬ 
quirer Company, who occupied office space]in the Na¬ 
tional Press Building. The office rent as w<jll as other 
expenses were paid by the Company whose} name ap¬ 
peared on the door, in the telephone bookj and else¬ 
where, as the tenant of the premises. The correspon¬ 
dent was a news gatherer for the Company with no 

j 

other duty or authority except such as w<js directly 
and necessarily incidental to his news gathering and 
the transmittal thereof to the main office of! the Com¬ 
pany in Philadelphia. A motion to quash process was 
sustained by the trial court. On appeal to jthis court 
the order was affirmed, Mr. Justice TIitz statjing in the 
Court’s opinion: ] 


“But we think the mere collection of jnews ma¬ 
terial here for use in subsequent publication else¬ 


where, in the manner and extent shown in this 
case, is not a doing of business here, within the 
meaning of the statute. 

“As the seat of National Government, Wash¬ 
ington is the source of much news of national im¬ 
portance, which makes it desirable in the public 
interest that many newspapers should maintain 
vigilant correspondents here. If the employment 
of a "Washington correspondent, the announcement 
of his address, and the payment of Ins office rent, 
subjects a non-resident newspaper corporation to 
legal process in Washington for matter, appear¬ 
ing in its paper at home, it would bring ijn nearly 
every important newspaper in the Nation, and 
many foreign publishing corporations. Which in 
our opinion, the present statute does not] do. 

“The conclusion here reached is thought to bo 


controlled by Green v. By. Co., 205 IT. S». 530, and 
supported by By. Co. v. Alexander, 227 U] S. 227; 


i 

i 


i 
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liar rosier Co. v. Kentucky, 
v. McKibbin, 243 U. S. 264. 


234 U. S. 583 


* > 


Rif, Co. 


At tlie same time the Ricketts ease was distinguished 
(pg. 336): 

“And in Ricketts r. Sun P. Co., 27 App. D. C. 
222, we stated, but did not decide, the precise ques¬ 
tion presented here. 

“In that case process was attempted upon the 
corporation publishing the New York Sun in New 
York City, by service upon its Washington cor¬ 
respondent. This correspondent, with from 9 to 
14 assistants, not only gathered news for the Sun 
and sent it to New York, but the corporation sold 
these news reports to other papers, made direct 
delivery thereof in the Washington office; and re¬ 
ceived part payment therefor in the Washington 
office, where the correspondent applied such re¬ 
ceipts in maintenance of the Washington estab¬ 
lishment. 

“In that situation we held the Sun Publishing 
Company to be doing business in Washington, 
and that service upon its correspondent in charge 
of that business here was valid and effectual to 
bring the corporation into court here.” 


The Xeeh) ease represents the culmination of a 
series of cases in which five Justices of the Supreme 
Court of the District of Columbia have determined that 
service upon a correspondent of a foreign newspaper 
corporation is not a valid service of process under the 
District Code and that the Court was without jurisdic¬ 
tion to entertain a suit on the basis of such service. 
(See Anderson v. Observer Co Law Xo. 59445, de¬ 
cided bv Mr. Chief Justice Covington; Herrick v. Okla- 
lioma Publishing Company, Law Xo. 66026, decided by 
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Mr. Justice Ilitz; Herrick v. Press Publishing Com - 
pang, Law Xo. 66027, decided by Mr. Justice (Stafford; 
Baglis v. Press Publishing Coin pang, Law Xo. 71056, 
decided by Mr. Justice Hoehling; Breiver v. New York 
Times, Law Xo. 71274, decided by Mr. Justice Hitz.) 

On the facts shown by the record in the Neely case 
this court held that The Philadelphia Inquirer Com¬ 
pany was not “doing business in the District of Col¬ 
umbia” within the purview of the statute*! In the 
instant case the duties of Mr. Henning and lliis asso¬ 
ciate reporters were the same as those of the reporters 
employed by The Philadelphia Inquirer Company. 
Their sole function was to gather news items! and for¬ 
ward them to the home office of The Tribiine Com¬ 
pany in Chicago. Upon recipt in Chicago these news 
items were subject to inspection and were accepted or 
rejected within the discretion of The Tribqne Com¬ 
pany officials. 

XT) business between The Tribune Company and the 
public was carried on through the agency or represen¬ 
tation of Mr. Henning and the other Tribune Reporters. 
Xo contractual obligations were assumed; no liabilities 
were created. The only result of the presenci of these 
employees in the District of Columbia was tlnjit certain 


information or intelligence was transmitted 
to tlie home office of The Tribune Company. 


by them 
The of¬ 


ficials of The Tribune Company were under lio obliga¬ 


tion to print any part of the information so 


received 


bv them and thev owed no contractual obligation to 

% V v 7J 

anyone in the District of Columbia with respect there- 


This court is not presented with the question of 


whether Mr. Henning was engaged in an 


activity 





IS 


which was useful to The Tribune Company, as appel¬ 
lant's brief surests. It takes much more than merelv 
rendering a useful service to constitute doing business. 
As stated by the Court in the Chase Bag Com pang case 
(supra): 

‘‘Obviously anything the agent of a corpora- 
tion mav do in the District would not be the ‘doing 
of business' therein by the corporation.” 

Where the business done is of such a kind or char¬ 
acter that contractual obligations are assumed and 
reciprocal rights and duties established, then and only 
then, is a foreign corporation amenable to the service 
of process in a particular community (Toledo Com¬ 
puting Scale Com pang v. Miller, 38 App. D. C. 237). 

We have previously cited controlling cases of this 
Court and of the United States Supreme Court hold¬ 
ing that solicitation of business is not “doing busi- 
ness” (Xcelg r. Philadelphia Inquirer Compang , su¬ 
pra; Chase Bag Compang r. Munson Steamship Line, 
supra: Cancelmo v. Seaboard Air Line Ricy.. supra; 
Green r. C . B. (0 Q. By. Compang , supra: Philadelphia 
(0 Reading Raihcag Compang v. McKibbin, supra). 

In the case now under consideration the activity of The 

% 

Tribune Company's employees were even more re¬ 
stricted than if thev had been engaged in the solicita- 
tion of business. The record stands uncontradicted 
that neither Mr. Henning nor any reporter associated 
with him was authorized to solicit or accept advertise¬ 
ments or subscriptions or to enter into any contract 
binding upon The Tribune Company, that they did 
nothing but gather news and forward it to Chicago. 
Looking at the actual nature of the business of The 
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Tribune Company 11 ' and at tlie extent of the authority 
conferred upon and exercised by Mr. Henning*, it is 
apparent that the present case lies well within the 
limits defined by this court in the Neely case aijd Chase 
Bag Cota pang case and by the United States Supreme 
Court in the Green case. \ 


III. Considerations of Public Policy Warrant the 
Determination That The Tribune Company is not 
“Doing Business” in the District of Columbia. 

In effect appellant argues that since The [Tribune 
Company maintained an office in the District! of Col¬ 
umbia and collected news there to be forwarded to its 
Chicago office, it was doing such an essentialjpart of 
the business of the corporation as to constitute the 
doing of business under the statute. If that argument 
is sound it leads to the inevitable conclusion tlijit every 
newspaper employing correspondents in Washington 
would become liable to service of process; butj such is 
not the law nor is it supported by considerations of 
public policy. 

This Court has recognized that public policy is an 
important consideration under these circumstances. 
In the Cancelmo case (supra, 5G App. I). C. 225, 228) 
it said: ! 


a) The business of The Tribune Company is publishing a newspaper. 
On this point the statement of Mr. Chief Justice Covington, ini Anderson 
v. Observer Co. (Law No. ."9,44;", Supreme Court of the Ipistriet of 
Columbia, in an unreporte<l memorandum opinion filed May 111, 1917) 
is apt: 

“The ‘business’ of a newspaper is the publishing of that paper 
and the dissemination of news by distribution of eopijes of the 
printed paper. To every ‘business’ done or transacted jby a cor¬ 
poration there are necessarily certain preliminary acts |the doing 
of which do not constitute a ‘transaction of business’ bjv the cor¬ 
poration.” 
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66 Considerations of public policy tend strongly 
against the claim of the plaintiff in error and are 
entitled to be considered in case of doubtful con¬ 
struction. A. T. & S. F. Hi). Co. v. Weeks, 254 F. 
513,166 C. C. A. 71.” 

And in the Neely ease (supra) it held that if juris¬ 
diction were assumed over a non-resident newspaper 
corporation * k it would bring in nearly every important 
newspaper in the Nation, and many foreign publishing 
corporations, which in our opinion the present statute 
does not do.” 

The far-reaching effect of sustaining jurisdiction in 
a case of this nature is aptly illustrated by the lan¬ 
guage of the Court in Union Associated Press r. Times- 
Star Company, et al.. S4 Fed. 410. In that case a libel 
action was brought in New York State against a news- 
paper incorporated elsewhere and the question raised 
was whether service on a soliciting agent was service 
on a “managing agent” as required by Xew York law. 
The Court there said: 

“1 am, however, more than ever impressed with 

the importance of having this jurisdictional point 

decided in each case, before the time of the court 

is consumed in trving the merits of the contro- 

versv. Here we have * * nearlv 50 libel suits, 
» • 

all brought by the same parties against this news¬ 
paper located in widely scattered States, with no 
suggestion that the libel was ever published or 

circulated here bv defendants, or that thev have 

% ' • 

ever done anvthing more in the wav of business 
than to solicit advertisements through some ad¬ 
vertising agent, who in most cases acts as adver¬ 
tising agent for several other papers, and has no 
control over the rates to be charged or the space 
to be given. It is hardly to he supposed that Con¬ 
gress intended the Federal Circuit Courts to exer- 
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else such comprehensive and far-reaching juris¬ 
diction except when a case coming strictly within 
the language of the statute is made out. * 

The question presented is one of grave impor¬ 
tance. Probably there are but few newspapers in 
the United States which do not publish adver¬ 
tisements originating in this eitv or which do not 
solicit such advertisements here. If this! and the 
adjoining (Southern) District are, for that rea¬ 
son, to be considered the proper forunji of the 
suits against such papers, wherever they may 
reside and conduct their business of publishing 
and circulating such papers, it seems probable 
that our calendars may be seriously pverbur- 
dened.” (Italics ours) 

The reasoning employed in the foregoing! case is 

equally true here. If such jurisdiction were Retained, 

libel actions mav be filed in the courts of the! District 

«• 

of Columbia against the hundreds of newspapers em¬ 
ploying correspondents in the National Capitol. Mani¬ 
festly it is ‘‘desirable in the public interest thint many 
newspapers should maintain vigilant correspondents 
here.” (Xeely v. Philadelphia Inquirer Company, 
supra) and considerations of public policy should 
therefore foreclose any attempt to disrupt thjis situa¬ 
tion. ! 


IV. The Tribune Company Does Not “Transact Busi¬ 
ness” in the District of Columbia So That Service 
Upon an Employee Makes It Amenable to! Process 
in This Jurisdiction. 


Appellant in Part 11 of his brief, p. 16, seems to 
rely on the fact that Section .‘>73, Title 24, of the Dis¬ 
trict Code is in two paragraphs, one relating! to ser¬ 
vice upon foreign corporations “doing business in the 


i 


i 
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District'' and the other prescribing the method of ser¬ 
vice ‘‘when a foreign corporation shall transact busi¬ 
ness’' here without having any place of business or 
resident agent in the District. It is appellant's con¬ 
tention that there is some significance to be attached to 
the use of the phrase “transacts business” in the sec¬ 
ond paragraph in place of the phrase “doing busi¬ 
ness’' as used in the first paragraph. There is ob- 
viouslv no basis for such a contention, either derived 
from the decided cases or from the legislative historv 
of the particular section. 

When the second paragraph of Section 373, Title *24, 
was enacted it is apparent that the persons sponsoring 
the bill and members of Congress in charge thereof 
used the terms “doing business" and “transacts busi¬ 
ness” interchangeablyand that there was no in¬ 
tention to broaden the section other than to permit 
service on foreign corporations not having a place of 
business or resident agent in the District. The pri¬ 
mary element for the assumption of jurisdiction, 
namely, the “doing of business” or the “transacting 
of business'’ in the District was not changed. 


<■-> Lrafafatirc History of Title //. Section .!?.>. of the D. C. Code 
(Serein on Foreign Corporations) 

The second paragraph of Section .‘173. Title 24. of the District Code 
was enacted on dune 30. 1902. The bill provided for a general revision 
of the Code and was passed bv both the Senate and the House without 
debate on the particular section here involved. 

The House Report (House Report Xo. 2102, 57th Congress, First Ses¬ 
sion) contained a letter from lion. R. Ross Perry, a member of the 
Bar Association of the District of Columbia, who had charge for that 
association of the preparation of the amendments to the Code. With 
specific reference to the amendment adding the second paragraph to 
Section 373 of Title 24. the letter stated: 


“Serein on Foreign Corporations —Section 
373, Title 24) is amended in a material respect 


1537 (now Section 
with regard to the 


service of process upon officers or agents of a foreign corporation 
doing business in the District.** 
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Moreover, in reading the decisions of this Court and 
the United States Supreme Court as well as those of 
the state courts one is impressed by their interchange¬ 
able use of the terms throughout the same opinjion. In 
St. Louis Southwestern Railway Company v. [Alexan¬ 
der, 227 U. S. 218 at p. 226, Mr. Justice Day stjated: 


“A long line of decisions in this Court jhas es- 
tablished that in order to render a corporation 
amenable to service of process in a foreign juris¬ 
diction it must appear that the corporation is 
transacting business in that district to finch an 
extent as to subject it to the jurisdiction ahd laws 
thereof.” 


And at p. 227, it was said: 

u We reach the conclusion that this case |is to be 
decided upon the principles which have heretofore 


Hearings on this bill were held before a sub committee of jtlie House 
Committee of the District of Columbia on April 3 and 30, 1|902. Mr. 
Charles Cole appeared before the Committee in support of this amend¬ 
ment. His remarks on the amendment were as follows: 

1 ‘We have a "rent many corporations doing business iiji the Dis¬ 
trict of Columbia selling goods. A great many corporations now 
formed in New York and other large cities sell goods in tile District 
of Columbia and transact business here, and in case of a party 
having a cause of action against the corporation, he must ijeeessarily 
travel to the jurisdiction where the corporation was created in order 
to bring his suit, although agents of the corporation arc continually 
coming in here and making sales, and all that. 


The object of that amendment as T have read it is to 


give par- 


ties who deal with corporations and make contracts with them here 


in the District of Columbia where the contracts are to be performed 
in full or in part-, a remedy in their own jurisdiction .’* 


The foregoing quotations include all that was said on this amendment 
in the hearings, committee reports and debates. 

The second paragraph of Section 23, Title 24, of the District (of Colum¬ 
bia Code was amended by the Act of February 1. 1907, so as tio add the 
words “or employee ’’ to the list of persons upon whom servicb could bo 
made. The House Report on the bill (House Report Xo. 6j720, 59th 
Congress, Second Session) stated: 


“The proposed amendment simply adds the words ‘or employee’ 
to the list of persons upon whom service can be made oh foreign 
corporations which have no place of business in the District. ’ ’ 


i 
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prevailed in determining whether a foreign cor¬ 
poration is (John 7 business within the district in 
such sense as to subject it to suit therein.’' 

Indeed “the phrases 'transaction of business’ and 
‘doing business' are to be considered as synonymous 
terms." (Griffin r. I mplemeut Dealers Muf ual Fire In¬ 
surance Co., 62 X. I). 21, 241 X\Y 75. To the same ef¬ 
fect, see State r. Superttr Court for Okamogan County , 
116 Wash. 122, 198 P. 744, 745; Berlin c C Lepori r. 
Maffison. 69 Ore. 470, 139 P. 330, 331.) 

Appellant takes the position (brief p. 25) “that the 
phrase ‘does business’ is of wider scope than the 
phrase ‘transacts business,' " the implication being 
that the transaction of business may mean isolated 
transactions while the doing of business imports con¬ 
tinuity. Xo basis for this contention can be derived 
from the decided cases. It is well settled that juris¬ 
diction cannot be obtained over a foreign corporation 
merely because of its participation in a few isolated 
transactions (./ ames-Dickinson Farm Mortgage Co. v. 
Harry . 273 V. S. 119: Bosenberg Co. r. Curtis Brown 
Co.. 260 U. S. 516): the business conducted within the 
state or district must be a substantial part of the main 
business of the foreign corporation and there must 

have been continuity in connection therewith. (Inter- 

% ' 

national Harvester Company v. Kentucky. 234 U. S. 
579, 585: Eastman Kodak Co. v. Southern Photo Co., 
273 U. S. 359); and “the record must disclose that it 
was carrying on business there at the time of the at¬ 
tempted service.” Consolidated Textile Corp. v. 
Gregory , 289 IT. S. 85. 

Appellant in his brief (pp. 21-23) cites Eastman 
Kodak Co. v. Southern Photo Co. (supra) as lending 
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support to his contention “that there is a grealt differ¬ 
ence in the phrases ‘doing business’ and ‘trans&ct busi¬ 
ness.' " In that case suit was brought in the United 
States District Court in Georgia against the Eastman 
Kodak Company, a Xew York corporation, under the 
Sherman Anti-Trust Act. The venue was based upon 
the provision of Section 1*2 of the Clayton Act that suit 
might be brought against a corporation “not j only in 
the judicial district whereof it is an inhabitant, (but also 

in anv district wherein it mav be found or transacts 
» % 

business; * Jurisdiction of the Courtj having 

been challenged, the question presented was whether 
the corporation was transacting business in Georgia. 
Tt was found that the corporation had 

! 

I 

“for many years prior to the institution of the 
suit, in a continuous course of business, carried on 
interstate trade with a large number of I photo¬ 
graphic dealers in Atlanta and oilier places in 
Georgia, to whom it sold and shipped photographic 
materials from Xew York. A large part!of this 
business was obtained through its travelling sales¬ 
men who visited Georgia several times in ea|ch vear 
and solicited orders from these dealers wlii^h were 
transmitted to its Xew York offices for acceptance 
or rejection. In furtherance of its business! and to 
increase the demand for its goods, it aljso em¬ 
ployed travelling ‘demonstrators,’ who |visited 
Georgia several times in each year, for the purpose 
of exhibiting and explaining the superiority of its 
goods to photographers and other users of| photo¬ 
graphic materials. And, although these clemon- 
strators did not solicit orders for the defendant’s 
goods, tliev took at times retail orders for them 
from such users, which tliev turned over i to the 
local dealers supplied bv the defendant” (pp. 370- 
371). 


i 

! 
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It is true that the Supreme Court held that under 
these facts the suit could not have been maintained in 
Georgia under the earlier statute which required that 
suit be brought “in the district in which the defendant 
resides or is found." The Court pointed out that, as 
applied to h corporation sued in a district where it did 
not reside, it was necessary under the former statute 
that the corporation “ ‘be present in the district by 
its officers and agents carrying on the business of the 
corporation' this being the only way in which it could 
be said to be ‘found’ within the district: that to make 
it amenable to service of process in the district, the 
business must be of such nature and character as to 
warrant the inference that it had subjected itself to the 
local jurisdiction, and was by its duly authorized offi¬ 
cers or agents present therein; * * *” (273 U. S., 

p. 371). In other words, the term “found" included 
two concepts (a) that the corporation was doing busi¬ 
ness within the district of such nature and character 
as to warrant the inference that it had subjected itself 
to the jurisdiction, and (b) that it was there repre¬ 
sented bv agents engaged in that business. The later 
statute expressly provided that the transacting of busi¬ 
ness atone within the district was sufficient to establish 
the venue of a suit and the presence in the jurisdiction 
of agents engaged in that business was r therefore, not 
essential. Service of process under Section 12 of the 
Clavton Act might be made, and in the Kastman case 
was made, on the corporation in the district of which 
it was an inhabitant—that is, in the State of Xew York. 
It was still necessary, however , in order to sustain 
jurisdiction, to find that the corporation icas carrying 
on business of a substantial character within the dis¬ 
trict in tvhich the suit was brought. In defining the 
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nature and extent of business necessary to constitute 
the transaction of business under the statute, this 
Court said: 


i 4 * 


* that a corporation is engaged pi trans¬ 
acting business in a district, within the ineaning 
of this section, in such sense as to establish the 
venue of a suit—although not present by agents 
carrying on business of sucli character and in such 
manner that it is ‘found’ therein and is amenable 
to local process,'— if in fact , in the ordinary and 
usual sense, it *transacts business’ there if of any 
substantial character ” (p. 373). 

And again referring to the character and extent of the 

w c J 

business which, it was held, constituted the transaction 
of business by the Eastman Company within the dis¬ 
trict, the Court said: 

“And, since it appears from the facts already 
stated that the defendant, in a continuous course 
of business, was engaged, not only in seljing and 
shipping its goods to dealers within the (Georgia 
district, but also in soliciting orders j therein 
through its salesmen and promoting the j demand 
for its product through its demonstrators for the 
purpose of increasing its sales, we conclude that 
it was transacting business in that district, within 
the meaning of £ 12 of the Clavton Act,! in such 
sense as properly established the venue) of the 
suit; " ' (p. 374). 


In other words, the essential element of jurisdiction 
that the corporation be engaged in the transaction of 
business in the district remained substantially un- 
changed; and tested bv the general rule theretofore 
applied, it was found that the corporation was'actually 

engaged in the transaction of a continuous course of 

! 

! 
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business of substantial character and extent. The sis:- 
nificance of the decision as applied to the case at bar 
lies in the fact that although it was obviously the inten- 
tion of Congress to enlarge the jurisdiction of the Dis¬ 
trict Court to permit a suit under the Anti-Trust Act 
in a district where a corporation was merely “trans¬ 
acting business,” without being a resident thereof, 
tiie term “transacting business" was nevertheless care¬ 
fully defined by the Supreme Court as contemplating 
the transaction of business of the character and extent 
which under previous decisions of the Court was re¬ 
quired in order to show that the corporation had be¬ 
come subject to the jurisdiction of the court. 

Moreover, even if the Eastman rase were given the 
construction urged by appellant, it still would not be 
authority on the question here at issue. Considered in 
its broadest aspect, the case merely held that the East¬ 
man Company was transacting business in the Georgia 
District “within the meaning of Section 12 of the Clay¬ 
ton Act, in such sense as properly established the venue 
of the suit" (}>. 374). “Manifestly," said the Court, 
“the defendant was not present in the Georgia District 
through officers or agents engaged in carrying on busi- 
ness of such character that it was ‘found’ in that dis¬ 


trict and was amenable to the local jurisdiction for the 


service of process" (p. 371). The decision thus recog¬ 
nizes the power of Congress to fix the venue of a civil 
suit in one district, and to authorize the issuance of 


process to another district in which the defendant re¬ 
sides or is found (Robertson v. Railroad Labor Board , 


268 U. S. 619, 622). 


The due process clause of the Fifth Amendment re¬ 
quires that in an action in personam service of process 
on a foreign corporation be had only in the state or dis- 
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trict where that corporation is doing* business (see 
Point I of this brief). If the second paragraph of the 
District of Columbia statute be construed to authorize 
such service where the foreign corporation is hot doing 
business, it is unconstitutional and in violation of the 
Fifth Amendment. 

Section 51 of the Judicial Code is a general provision 
regulating venue. It provides, with certain Inappli¬ 
cable exceptions, that “no civil suit shall be brought 
in anv district court against anv person bv anv Original 
process or proceeding in anv other district than that 
whereof he is an inhabitant.” In construing this pro¬ 
vision, the Supreme Court in the Robertson case 
{supra) said: j 

I 

“It is obvious that jurisdiction, in the sjense of 
personal service within a district where suit has 
been brought, does not dispense with the necessity 
of proper venue. It is equally obvious that] proper 
venue does not eliminate the requisite of personal 
jurisdiction over the defendant. The general pro¬ 
vision as to venue contained in Judicial Co<jle, £ 51, 
has been departed from in various specific! provi¬ 
sions which allow the plaintiff, in actions not local 
in their nature , some libertv in the selection of 
venue.” (Italics ours) j 

i 

Although Congress has made a few clearly expressed 
and carefullv guarded exceptions to the gener'al rule 
of jurisdiction above stated, it has not done .^o with 
respect to any “actions not local in nature.” (j United 
States v. Union P. R. Co ., 98 U. S. 569.) j 

j 

The Eastman case arose under the Clayton j Act, a 
law of national scope, while the present action is!“local 
in nature” and is brought under a local statute applica¬ 
ble onlv to the District of Columbia. There is liothing 
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contained in Sec. 373, Title -4, of the District Code, or 
in the proceeding's leading up to its enactment (foot¬ 
note 2) which would indicate that Congress intended to 
depart from the general rule of jurisdiction. It is clear 
that no such extension as contended for by appellant 
was intended. As stated by the Supreme Court in the 
Robertson ease (supra): 

kk lt is not lightlv to be assumed that Congress 

o • o 

intended to depart from a long established poli¬ 


cy. 




Appellant (brief p. 25) also places reliance on the 
fact that the alleged tort was committed in part in the 
District of Columbia because a few copies of appellee’s 
newspapers were circulated there. It will be seen by 
reference to the pertinent section of the District Code 
(Sec. 373, 1 Title 24) that regardless of whether the 
tort is committed in the District, or whether the ap¬ 
pellee maintains an office here the one essential to a 
valid service of process is that the appellee, at the time 
of service, be doing business in the District of Colum¬ 
bia. The fact that the cause of action arose in the 
District as appellant alleges, is immaterial (Rosen- 
beref Co. r. ('art is Brown Company, 260 U. S. 516). 


V. The Correspondent, Upon Whom the Attempted 
Service Was Made, Was Not an Officer, Agent or 
Employee of The Tribune Company for the Pur¬ 
pose of Doing or Transacting Business in the 
District of Columbia Within the Purview of the 
District Code. 

Allied to the argument previously presented herein, 
is the question whether the employee of The Tribune 
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Company upon wliom service was made (namely, Ar¬ 
thur S. Henning-) had the authority contemplated by 
the District Code. It is not necessary to treat this 

* i 

point at length. The scope of Mr. Henning’s author¬ 
ity, and the duties performed by him pursuant! to that 
authority, have already been shown. As said bv the 
United States Supreme Court in Philadelphia and 
Reading Ry. Co. v. McKibbin (supra): 

\ 

“Whether the corporation was doing business 
within the State and whether the person^ served 
was an authorized agent are questions vital to tlie 
jurisdiction of the Court.” (Italics ours) 1 

i 

I 

i 

i 

And in Chase Bag Company v. Munson Steamship 
Line (supra) this Court said: 

| 

“The agent or person contemplated by the Code 
must be possessed of such authority as will justify 
the conclusion that his principal, by him, is in the 
District. If the authority does not do t^iat, the 
Court would be without right to pronounce a per¬ 
sonal judgment against the defendant corpora¬ 
tion.” 


i 

It is clear from the record in this case tjiat Mr. 
Henning neither possessed nor exercised the authority 
which this Court has found essential to bring a for¬ 


eign corporation within the jurisdiction of the 
of the District of Columbia. 


CONCLUSION. 

Upon the authorities cited, it is respectfully jsubmit- 
ted that the order of the trial court sustaining the plea 


Courts 


i 

i 

I 
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to the jurisdiction, made by The Tribune Company in 
this case, should be affirmed. 

Respectfully submitted, 


Howard Ellis. 

Of Counsel. 


Louis G. Caldwell, 

Arthur W. Scharfeld, 

Attorneys for Appellee . 
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